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QUESTIONS PRESENTED 
(1) 
Does an insurance company become liable under a certifi- 
cate binding it to issue a policy where such binder contains 


express conditions precedent to the issuance of such policy 
which are not performed? 


(2) 
May the express unambiguous conditions precedent to 
acceptance of an offer to issue an insurance policy be al- 
tered or varied by custom and usage? 


(3) 

Where an interim insurance certificate contemplates the 
issuance of a policy of insurance and contains no insuring 
provisions, may an action for a loss be maintained without 
reference to the provisions of the standard policy usually 
issued? 

(4) 


Where title to real estate is presumptively good of record 
according to the recitals of ancient deeds, is an actionable 
defect of record shown by the opinion of a title company 
representative, without more? 


(5) 


Where the conduct of the insured under an executory 
contract to insure materially alters the subject matter and 
risk of the insurance, without notice to the insurer, is a 
subsequent loss damages to be covered by the policy? 


(6) 

Is a defect in title, remediable by insurer, the proximate 
cause of a loss by the insured mortgagee under a mortgagee 
insurance policy where the primary cause of loss is the 
foreclosure of a prior mortgage lien? 


(7) 


May an insured recover under a mortgage insurance 
policy, when notice of loss because of a remediable defect 
is not given until correction of the defect is impossible? 
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IN THE 


United States Court of Appeals 


For tHe Distzicr or Cotumsm Ciecorr 


No. 13,480 


METROPOLITAN TITLE GUARANTEE CO., Appellant, 
v. 


WILLIAM GILDENHORN, Appellee. 


On Appeal From a Judgment of the United States District 
Court for the District of Columbia 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This cause comes to this Court on appeal from a judg- 
ment in the amount of Three Thousand Nine Hundred 
Sixty-eight Dollars and Fifty-six Cents ($3,968.56) of the 
United States District Court for the District of Columbia, 
dated, April 24, 1956. Timely Notice of Appeal was filed, 
and supersedeas bond in the amount of Forty-five Hundred 
($4500.00) Dollars authorized by order of Court dated July 
19, 1956, was filed in the cause below July 26, 1956. Record 
on appeal was filed in this cause in season. 
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| Jurisdiction for this appeal is to be found in the provi- 
sions of Title XXVII, Sections 1291, et seq., of the United 
States Code, as revised. 


| STATEMENT OF THE CASE 


Appellant Corporation is a title insurance corporation. 
The Public Service Title Company was engaged in the busi- 
ness of searching titles to real estate, and in the course of 
this dealing as is the custom, acts as ‘‘escrow’’ agent in 
the settlement of real estate transactions. James Yates 
and his wife were desirous of refinancing their property 
and consolidate the loans on their property. (See Exhibit 
‘A’, J.A. pp. 30, 31). Public Service Title Company, 
hereinafter called Title Co. was engaged for the title work 
‘and settlement. In an effort to secure financing, an officer 
of the title company called agent of appellee, ‘‘offering to 
‘sell a $4500 First Trust note on the Yates property, for 
$4000, which proposition Clarke thought he might place 
‘with a client (J.A. p. 18). Meanwhile, Clarke received Ex- 
hibit ‘‘A’’ from appellant, which contained a recital of good 
' title of record in Yates and his wife, subject to three liens 
'(J.A. p. 95). This document offered to insure its recital 
of good title upon the return of ‘‘offer’’ and payment of 
the premium within sixty (60) days. Sometime thereafter 
appellee, through his agent, agreed to purchase the $4500 
note for $4000, and sent a check to the title company, along 
with a letter of instructions requesting fire insurance and 
a certificate of title from the title company (J.A. p. 26). 
Although the letter of instructions directed the purchase 

_ of a note, presumably in existence, it was in reality a loan 
_ with a bonus and the note for $4500 was to be drawn, along 
with the trust securing it. Appellee’s attorney, his brother, 
and the attorney’s secretary were to appear as trustees 
and cestuique trust (J.A. p. 100, Exhibit No. 6). It was 
the obligation of the title company to record appellee’s 
trust, rerun the record, check it as a fourth lien; then, pay 
off the three prior liens so as to assure the priority of 
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record of the trust desired as a first lien upon record. The 
title company paid off two of the three liens but, for other 
reasons, did not pay off the remaining lien. Nevertheless, 
it delivered the trust note with recorder’s receipt, attesting 
recordation of the lien of the trust, although it was then 
only a second hen (Tr. p. 37). Public Service did not 
transmit its certificate of title and later developments 
showed the title company embezzled the balance of the pur- 
chase money placed in its hands by appellee (Appellee’s 
agent appeared as complaining witness in criminal trial 
for the larceny of the money which resulted in the convic- 
tion of the title company and its president). No policy of 
insurance was ever issued. 


In the meanwhile, appellee discovered he had in fact a 
second instead of a first deed of trust note, as per instruc- 
tions, and another title company reported a defect in the 
Yates’ title. Nevertheless, he continued for almost a year 
to collect installment payments, until the existing first trast 
foreclosed (J.A. p. 10). When there was no equity over 
and above the first trust foreclosure the instant cause, ex 
contractu, was then brought against appellant, alleging the 
loss of his investment due to a defect in the Yates’ Prop- 
erty not set out as an exception in Exhibit ‘‘A’’; the com- 
plaint describes Exhibit ‘‘A’’ as an insurance policy for 
which appellee ‘‘paid a premium’’. 

The trial court entered judgment for the fall amount of 
appellee’s investment loss. 


SUMMARY OF ARGUMENT 
I 


Appellant, as is customary, issued to a prospective in- 
sured its ‘‘interim certificate’’, certifying that one, James 
Yates and his wife, had good record title to the property 
concerned. This offer to insure was good for sixty (60) 
days, within which time the insured had to signify accept- 
ance by returning the offer with the premium for the policy. 
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This offer was not accepted by appellee, either during or 
after the sixty (60) day period. 


No change or modification of the terms of appellant’s 
offer to insure could be effected by custom and usage of 
dealing, where, as here, the offer was in plain unambiguous 
terms, providing the mode and time within which the offer 
was to be accepted. 


| This offer was not ‘‘present’’ insurance, and did not con- 
tain any insuring provisions or obligatory language; nor 
does it pretend to be a policy of insurance, having no pen- 
alty or promise, except that implicit in the recital of the 
status of the title of Yates and his wife, ‘‘of record’’.. A 
pellant claims, at any event, no duty or obligation arose 
for a defect of record in the certificate, for any right of 
appellee to recover must be based on the policy usually 
issued by appellant. 


In addition, appellee engaged the title company, its 
escrow agent, to secure. a first trust note for his money. 
In this it was appellee’s agent’s duty to pay off the first 
hen; then existing, and obtain mortgagee insurance, when 
and +f the $4500 note became a first trust lien. The em- 
bezzlement of the appellee’s escrow agent, receipt of a sec- 
ond instead of a first trust lien by appellee and resultant 
foreclosure of the first trust, wiped out appellee, so that 
the failure to secure payment of the premium and loss 
arose as a result of appellee’s misplaced confidence in its 
agent. It is obvious that no certificate of title, showing 
appellee’s mortgage as a first trust, could issue until the 
title company paid off the existing liens of record. 


I 


The appellee does not show a defect ‘‘of record’? by 
merely producing an expert who testifies as to his opinion 
of the title of record. Even his opinion, his testimony 
and the evidence show no real defect in the record title. 
The opinion itself seeks to obtrude ‘‘possible’’ heirs of a 
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predecessor in title, who have made no claim (for over 85 
years) in derogation of ancient deeds and decrees of courts 
of competent jurisdiction. If anything, this is a defect “‘not 
of record’’, a risk specifically exempted from the alleged 
contract of insurance. 


In addition, the defect, attempted to be shown, is not one 
contemplated as a risk covered under the ‘‘policy’’. The 
matters urged as a defect are in derogation of the record, 
and a collateral attack on ancient deeds, judgments and 
court proceedings. 


it 


Appellee agreed to ‘‘purchase’’ a $4500 note for $4000 
and sent a check to the title company, along with a letter 
of instructions, requesting ‘‘fire’’ insurance and a cer- 
tificate of title from the title company (J.A. p. 54). Al 
though the letter of instructions directed the ‘‘purchase’’ 
of a note, presumably in existence, it was in reality a loan 
with a ‘‘bonus’’, and the note for $4500 was then drawn, 
with the trust securing it. Appellee’s attorney, his brother, 
and the attorney’s secretary appeared as parties in this 
new trust (page). If any contract existed it could only 
have been an executory contract. It was the obligation of 
the title company to record appellee’s trust as his agent, 
run down title of record to check it as a ‘‘first’”’ lien; then 
pay off the three prior liens so as to assure the position of 
record of the trust described as a first lien, upon recorda- 
tion of necessary releases. These were duties of appellee 
upon its executory promise to furnish the ‘‘first mortgage”’ 
upon which appellant’s policy would issue. 


The failure to secure a first mortgage made it impossible 
to perform appellant’s executory contract, to insure, there 
being a resultant lack of mutuality. The acceptance of this 
‘‘second’’ mortgage by appellee created a risk not contem- 
plated by the parties in their executory agreement and 
waived any claim for a loss occasioned thereby under such 
circumstances. 

















6 


' Finally, the loss of appellee’s investment, adopted by 
the trial court as appellee’s recoverable damage, was | 
caused by the foreclosure and not by the defect in title. 4 
At any event, appellant, as an insurer of titles, is not an 
insurer of investments and appellee’s investment is not 

the measure of his damages, if any. | 


ARGUMENT 


- The record in this cause shows that the proof is com- 
posed of the uncontradictory testimony of appellee’s agent, 
‘a title representative, and other documentary evidence.’ 
This court by virtue of this situation is not concluded by 
the findings of facts of the trial court but may examine 
‘them, in the absence of demeanor testimony, to determine 
if the trial findings may be possibly wrong even though 
‘there should be some evidence to support them. 


Dollar v. Land, 87 U.S. App. D.C. 214, 2172 
I 
There Was No Contract or Agreement Presently Insuring 
Appellee as Morigagee 













Fairly viewed, the evidence shows that appellee, a pros- 
pective investor, received an application by the Public 
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insure the title to the Yates’ property (J.A. p. 4, see 
Exhibit 1). Subsequently, he determined to ‘‘purchase’’ 
the said note and transmitted the money, therefore, to the 
Title Company along with letter of instructions directing it 
to purchase the note as proposed (Exhibit No. 6, J.A. 
p. 100). 


In this letter he requested that he be furnished a cer- 
tificate of title fire insurance and gave instructions about 
the parties to the new deed of trust. Exhibit ‘‘A”’, the 
above offer to insure by appellant, provided that the ap- 
pellant would issue its policy of insurance, insuring the 
title of Yates to be good of record subject to three deeds 
of the trust liens then existing. By this certificate appel- 
lant bound itself for a period of 60 days, within which time 
appellee could secure insurance, by (1) returning Exhibit 
‘¢A??, (2) and payment of the premium. No evidence was 
adduced showing that either one of these two conditions 
precedent was ever performed. 


It is appellant’s view there was no acceptance of its offer 
at any time, and consequently, there was no agreement to 
insure appellee. 

Etkhorn-Hazzard Co. v. Kentucky Rwer Coal Co., 20 
Fed. 2nd 67. 


Appellee’s attempt to avoid the consequence of a failure 
to comply with the terms of the offer was made through 
evidence of usage and custom which, appellee contends, 
made it unnecessary for these conditions to have been com- 
plied with. However, in the face of the expressed, unam- 
biguous language of the offer, usage and custom, even if 
here shown, are unavailable to nullify or modify the terms 
of appellant’s offer. 


Trenton Potteries v. Title Guaranty Co., 68 N.E. 132, 
176 N.Y. 65. 

Albert v. Farnsworth, 178 Fed. 2nd 198. 

Aetna Ins. Co. v. Sacramento, 273 Fed. 55. 
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Moore v. U.S., 196 US. 157, 49 L. Ed. 428, p. 166, the 
court says: 


*‘The effect of usage upon contracts of parties has 
been decided many times. It may be resorted to in 
order to make definite what is uncertain, clear up 
what is doubtful, or annex incidents, but not to 
vary or contradict the terms of the contract.”’ 


In appellant’s view, custom and usage do not remedy the 
otherwise admitted failure of the appellee to show accept- 
ance of the offer of the appellant. 


Another aspect of this matter concerns a claim that the 
premium payment was made, inasmuch as the title com- 
pany had in its possession funds out of which the premium 
‘was to be paid and that the law would consider money in 
‘the hands of the agent of the appellant, a payment to ap- 
pellant, just as though the payment had been transmitted 
‘as required. Appellant, however, says that this reasoning 
‘must be rejected, as the evidence and circumstances give 
no warrant for such a conclusion. It is apparent from the 
‘evidence that the Public Service Title Company was serv- 
‘ing as a settlement agent in regards to its relationship be- 
‘tween Yates, the alleged borrowers, and appellee, the lender, 
‘and in this area it was the agent for both parties. In this 
endeavor (the creation of a first trust on the premises in- 
volved), appellant, an insurer of titles, had no interest or 
‘at least none appears from the record. 


Mams v. Title Company, 212 P. 2nd 873, 34 Cal. App. 
2nd 500. 


ic all Title Co., 200 P. 2nd 541, 91 C.A. 
First Nat’! Bank v. Caldwell, 258 P. 411, 84 Cal. App. 


438. 
Hildebrand v. Beck, 196 Cal. 141, 236, p. 301. 
In addition, the conclusion that the title company had suf- 


ficient money to pay off the three existing liens, reported 
by appellant in Exhibit ‘‘A’’ is mere guesswork. No evi- 
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dence was adduced that $4000 would be sufficient to pay 
them off. It is also apparent that the trial court had some 
misgivings in this area for it ‘‘deduced’’, that inasmuch as 
appellee was purchasing a $4500 note for $4000 this ar- 
rangement was tantamount to a loan, and gave rise to *‘an 
unexpressed willingness”? to advance an additional $500, 
“if necessary’’. Appellant suggests that this is circuitous 
reasoning, because it would not follow normally or ration- 
ally that having obtained a $4500 note for $4000, a money 
lender, without more, would advance a further substantial 
sum on the pivot of a borrower’s needs. 


Inasmuch as it was appellee’s duty to show by prepond- 
erance of evidence, affirmatively, that the offer was ac- 
cepted, failure in this regard is fatal to the maintenance 
of a suit upon the theory that his conduct in merely making 
the money available created a contract. 


It appears also from the evidence that the money in the 
possession of the title company was stolen before it was 
applied according to the directions of the appellee. In 
this area, the evidence is uncontradicted that all of the 
duties of the title company anent creation of the trust lien 
were duties which it was to perform in behalf of appellee, 
not appellant. The salutory rule of law is, if the failure 
to pay the premium came about through the misplaced con- 
fidence of appellee in the title company, then the loss to be 
suffered would fall on appellee. 


Arms and. Drug v. Columbia Title Insurance Company, 
62 App. D.C. 178, 65 Fed. 2nd 811. 


Furthermore, it is evident from the facts in this case, that 
the parties never agreed to insurance. Appellee concedes 
that he wanted ‘‘mortgagee’’ (J.A. p. 80) insurance as con- 
tradistinguished from a policy that merely insures the Title 
of Yates and his wife. Obviously no ‘‘first’’? mortgage, 
such as appellee wanted insured, existed on the date of Ex- 
hibit ‘‘A’’. It is clear that a new mortgage note and deed 
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of trust had to be prepared, recorded, the three existent 
liens paid off and released before there was any possibility 
of bringing a Forty-Five Hundred (%4500.00) Dollars 
‘first’? trust into being. Since this never happened no basis 
for the issuance of an insurance contract on a first trust 
came into existence, for the object to be insured never did. 
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Appellee’s Action for Breach of Contract Cannot be Maintained 
on Exhibit “A” to the Exclusion of the Policy Usually Is- 
sued by Appellant 

Frequently in mercantile transactions, interim certifi- 
cates of insurance are issued, giving immediate coverage 
of insurance pending transmission of a policy. Some times, 
where permissible, these covering agreements are oral. 

At other times, certificates giving present imsurance are 

‘issued and incorporate, by reference, the terms of a general 
or open policy. The certificate here concerned, upon 
‘which appellee’s claim is based, is in neither of these 
-eategories. The certificate, by its language, does not 
pretend to give present insurance, nor does it contain 
‘insuring provisions, describe the coverage or the liability 
assumed by appellant. In fact, the evidence shows in- 
disputably that the interim certificate upon which this 
suit is based cannot of itself give rise to an obligation on 
appellant upon which appellee could recover. No effort 
was made at trial to supplement this by oral agreement 
or custom and appellant’s effort to introduce the policy 
which it would have issued if an insurance contract had 
been effected, was rejected by the trial court upon 
' objection by appellee. No case has been found by the 
appellant in which a certificate of this type has ever 
- secured appellate approval as a foundation for insurance 
liability. 

Even if exhibit ‘‘I’? were to be an interim binder for 
present insurance, no suit could be maintained upon it 
' alone, to the exclusion of the terms of the policy which 
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this company usually issues, with which, incidentally, 
appellee was thoroughly familiar. (J.A. pp. 80-82). In 
the case of Brandyce v. Globe, etc. Insurance Company, 
252 N.Y. 69, 168 N.E. 832, page 834, where a plaintiff 
elected to proceed on the certificates to the exclusion of 
the policy, the court said: 


“<The certificates in the case at bar do not specifically 
insure against loss suffered and the risk relied upon is 
not set forth in the certificates . . . from a re 

of the certificates, it would be “impossible to deter- 
mine what risks the policy insured against. It is 
necessary to read in the policy in sg lag with 
the certificates in order to ascertain the rights and 
obligations of the parties.’’ 


The refusal of the trial court to receive evidence of 
what the policy of this company usually provided in like 
circumstances effectively cut out from plaintiff’s cause 
the only basis upon which he could proceed to judgment. 
If the risk which he claimed caused his damage had been 
proven, the policy would be the governing measure by 
which that liability is to be judicially determined. The 
court in the Brandyce case states this position on 
page 833: 


In a case where a binder has been issued and 
a loss has occurred before a policy was issued, 
recovery has been permitted. In such a case the court 
has read into the binder the terms of a standard 
policy, or the policy used by the insurance company. 
erri v. National Surety Co. of New York, 243 N.Y. 
266, 153 N.E. 70. There is no standard marine in- 
surance policy, and the only evidence in regard to 
policies used by the defendant comaey discloses that 
= policies contain the one-year tation clause. 


estion here presented was before the United 
Steins 3 District Court for the Southern District of 
New York in the case of New York & O. S. S. Co. v. 
Automobile Ins. Co., 32 F. (2d) 310, 312, and it was 
held ‘‘that the certificate in itself was not a complete 
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contract, and that it would be impossible by con- 
sidering its terms alone to spell out a complete 
meeting of the minds of the parties,’’ also that the 
policy ‘‘was a part of the contract between the parties, 
and that every clause in it must be given effect, in- 
cluding the time limitation.’? The same conclusion 
was reached in Conner v. Manchester Assur. Co. 
(C.C.A.), 130 F. 743, 70 L.B.A. 106; Underwriters’ 
Agency v. Sutherlin, 46 Ga. 652, and in Delaware 
State Fire and Marine Insurance Co. v. Shaw, 54 Md. 
546. See, also, De Grove v. Metropolitan Ins. Co., 


supra. 
Also see: 
Great Am. Ins. Co. v. The Maaey, 193, Fed. 2nd, 
151, 153. 
pang 


Even if Appellee Were Insured as Claimed. There Was No 
Evidence That a Defect Existed in Title 


- The only evidence of Record concerning a defect is in- 
corporated in the testimony of a title company representa- 
tive, who gave his opinion that the title was defective. 
The witness admitted this was his opinion, about which 
other title companies might differ. (J.A. p. 66). Title, 
or lack of it, at least of record, is a matter of law, to be 
determined from evidence. 


Hodge v. Huff, 268 S.W. 2nd 275. 
Courts have not accorded such testimony, unsupported 
by other evidence, any probative value. 
Winter v. Stock, 79 Cal. 407, 89 Ann. Dec. 57. 
Evans v. Gerry, 174 Tl. 595, 51 N.E. 615. 
Smith v. Independent School, 282 P. 84, 295, 48 
Idaho 295. 


Compare: Whitney v. Groo, 49 Apps. D.C. 496. 


e a @ , 4 a 4 
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However, taking the evidence at face value, it appears 
(a) that no defect of record is shown and (b) the mere 
possibility of heirs of a predecessor in title, ninety (90) 
years later, is too remote or, (c) in any event, such con- 
tingency is specifically excepted from appellant’s 
declaration of good title as contained in Exhibit ‘‘A’’. 


The ‘‘expert’’ complained that the deed of the executor 
of the Estate of Andrew Small in 1861, transferred ‘‘after 
acquired’* property to a predecessor in title of Yates. 
He admitted that this sale was doubtless authorized by 
the then Supreme Court of the District of Columbia, in 
Equity Term, but could not verify this because the records 
available were tattered and others were missing. He con- 
cluded that this deed, ninety (90) years old, reciting 
authority for its execution, did not convey the interests 
of then existent heirs. (J.A. pp. 65-66). Fifteen years 
later, one of the heirs, purporting to be the only heir at 
law of Andrew Small, also conveyed to a predecessor in 
title of James Yates, present owner. No testimony was 
adduced that any claim had arisen or been filed in their 
behalf for more than ninety (90) years. Meantime the 
then Supreme Court of the District of Columbia, in Equity 
Term, authorized the Trustees in two estates to purchase 
on the one hand and buy on the other, the identical 
property and give warranty deeds as if this title, sub- 
sequently acquired by Yates were good. These trans- 
actions were over seventy (70) years old. 

i. Dian cee 4 hare it fo talents es is: . Seis e Bane 
284 Ky. 369, 158 S.W. Ma. 951. Bat, it improper, is only erroneous. 

It appears that in the District of Columbia where a court has acquired 
eS SA, See LRN Mi Senet, Se See 
attack may be made against such a determination. 


Magruder v. Drury, 235 U.S. 106; 59 L. ed. 151. 
ef. Fronsoe v. Bushwell, 251, Fed. 


Hodge v. Ellis, 140 Fed. Md. 686, "78,08, App. D.C. 24 
ef. Davis Vv. Gaines, 104 U.S. 386, 26 L. ed. 
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Appellant says that prima facie title of record exists 
m Yates as his title depends on ancient deeds,*? and 
se transactions over seven decades old. 


Hayes v. Nourse, 114 Ny. 595, 22 N.E. 40. 

Whatney v. Groo, 49 Apps. D.C. 496. 

A, 8. Abel v. Firemans Ins. Co., 93 Md. 596, 
49 Atl 334. 


Also see: Dorf v. Bossert Terminal, 59 N.Y.S. 2nd 732. 


The remote ‘possibility’? of heirs is not such an 
ee en ee ener 
defect. 


Wildove v. Papa, 228 N.Y.S. 211. 


The possibilities that in 1881, at the time of John 
‘Small’s deed there were other heirs, can only be enter- 
tained upon the assumption that his statement in his deed 
‘was at that time false. Since Exhibit ‘‘I’’ specifically 
‘exempts from its usual policy defects occasioned by fraud 
or false deeds (Exhibit ‘‘A’’ Special Note, J.A. p. 4), 
such a possibility was not within the contemplation of 
‘either party. However, John Small’s deed, being an 
‘ancient deed, and presumptively valid, appellant had no 
giligation. 49 go outetde.0f the, zevord. 

Lyons H Co. v. Home Title Ins. Co., 

295 N. YS. 61. 


Iv 


The Defect Claimed and Reflected in the Opinion of the Ex- 
, pert Was Not the Proximate Cause of the Loss Claimed 


_ The testimony and evidence shows, that appellee, 
) through no fault or neglect of appellant, received from 


__ 8 Recitals in ancient deed are prima facie evidence of facta stated Graman 
. Coffield, 116 8.W. 1089, and are admissible and self-proving. Ray 
. Parrow, 100 So. fut ale 445 In sbeence of proof to the 

eee See poqennied oes, Brock v. Refining Co., 
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the Public Service Title Company, a ‘‘second’’ deed of 
trust instead of a first deed. The senior lien was one of 
the three described in Exhibit ‘‘A’’ as an encumbrance 
on the title. Some time after this discovery, appellee | 
became aware of the alleged defect. (J.A. p. 37). Approx- 
imately one year later, the senior lien foreclosed wiping 
out appellees ‘‘second’’ trust as a lien and security for 
his note for Forty-five Hundred ($4,500.00) Dollars. 
; There was no equity over and above the senior mortgage 
, indebtedness. (J.A. p. 47). Appellee claimed and 
e the Trial Court awarded his the ‘‘balance’’ due on his 
note, as damages. (J.B. pp. 10, 11). The Trial Court 
found that the foreclosure was the ‘‘primary cause of 
appellees loss,’? but that the ‘“‘defect’”? played a 
' ‘‘prominent part’? in the chain of events set in motion by 
| the foreclosure. Appellant says, even if mortgagee in- 
| surance existed, and the policy provisions were not a 
factor, appellees loss was not legally ‘‘caused’’ by the 
alleged defect so as to warrant a recovery. Prior to the | 
sale, the Yates were paying their note, ‘‘defect’’ to the 
contrary notwithstanding. The fact of the defect had no 
r bearing on the cause of loss. Now if the cause of loss 
were one of two successive causes, each of which being 
sufficient to effect or cause appellees loss, the cause last 
operating is the proximate one. Even if concurrent, the 
predominently efficient one must be regarded as proximate, 
regardless of position. 
Denham v. LaSalle Madison Co., 168 Fed. 2nd 576. 











There is no testimony or basis for a belief that any 
different result would obtain if the title had been perfect. 
The proximate cause is the procuring, efficient and pre- 
dominant cause from which the injury might be expected 
to follow. The defect, if any, had no effect on the damage. 

Penna. Fire Ins. Co. v. Sales, 168 P. 2nd 1016. 


Princess Garment Co. v. Firemens Fumd, 115 Fed. 2nd 
380, 383. ; 
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Cf. Wemstem v. Granite State Fire Co., 54 A. 2nd 
573 (Maun. Ct. D. C.). 


However, where, as here, the causes are independent of 
each other, the nearest is, of course, to be charged with 
the disaster. 

Insurance Co. v. Boon, 95 U.S. 117, 24 L. Ed. 395. 


Even if the causes could not be distinguished, the party 
responsible for the predominating efficient cause, or that 
by which the operation of the other is directly occasioned, 
as being merely incidental to it, is liable to bear the loss. 


Phillips On Insurance, Sec. 1137. 


| So, in the case of Norbeth Bldg. Assn. v. Bryn. Mawr 
Tr. Co., 190 A. 189, where a foreclosure wiped out the 
interest of a junior lienor, and there was a defect in the 
title, the court in observing that there was no surplus over 
and above the senior lien, as here, said: 


‘‘The provisions of this policy did not constitute the 
defendant company a surety for the spe i debt, 
nor a price ae of its payment. The defendant did 
not undertake to insure that the property mortgaged 
was a sufficient security for the debt. What it did 
Eee to ae was to indemnify against loss or 
ed by reason of defects of title and 
liens upon aie | land.’? Whiteman v. Merion T. & Tr. 
Co., 25 Pa. Supr. 320, 322. It is obvious that if the 
title had been a ger the plaintiff would have been 
unable to its debt when the mortgagor 
defaulted, for it is conceded that there was no equity 
in the property. The loss actually suffered was due 
entirely to failure of value and not in any respect to 
failure of title. If the trust company had perfected 
the title, it would not have benefited the mortgagee. 


a se. Ee when we keep in mind that the trust 

was insuring title and not security, the 

BGi cannot be oad to have suffered any loss by 

Lwepn of a defective title as a perfect title would have 
been of no value at the time.’’ 
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It is apparent that the existence of a remedial defect 
(J.A. pp. 72, 73) was not the proximate cause of 
appellee’s damage, nor was the loss of his investment any 
proper measure of damages, occasioned by its existence. 
Where, as here, appellant was of the opinion that the title 
is good of record, the loss of an insured through fore- 
closure of a lien, is not actionable, nor a factor in a suit 
to recoup an unfortunate investment. In Sala v. Security 
Title Ins. Co., 27 Cal. App. 2nd 693, 81, P. 2nd 578, 581, 
582, the court in disposing of a claim analogous to the 
instant suit, said: 

- - - In connection with respondents’ claim that the 
insurance policy did not contain a true and correct 
statement concerning the title, exaggerated and un- 
warranted importance is attributed to the failure of 
title company to mention the lis pendens in the 
insurance policy, when, in truth, the failure to so 
mention the lis pendens is of no consequence. The 
insurance policy did not purport to recite, nor did the 
title company undertake to sell, to respondents a list 
of possible encumbrances in connection with which 
opinions might differ as to the legal effect thereof. 
Respondents were in no position at the time the in- 
surance was purchased to dictate to the title company 
the form and substance which its obligations should 
assume, nor are they in a position now to complain 
because the insurance policy did not contain some- 
thing which the insurance company in the conduct 
of its business and in its best judgment saw fit to omit. 


Since the vulnerable position of appellee, as second 
lienor, was the product of his agents defalcation, it would 
seem that this was not a risk or factor contemplated by 
the parties. 


Cf. Arms & Drury v. Columbia Title Co., supra. 
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Vv 


Appellee Waived Any Liability of Appellant by Altering the 
Risk and Presenting Indemnification 

The basis of Appellee’s claim is that he sought and 
secured ‘‘mortgagee”’ title insurance of a first hen trust 
in the property concerned (J.A. p. 80). From his point 
of view, the appellant and he agreed that he would receive 
a policy insuring that interest when it came into existence. 
The trial court found, and it is implicit, no such trust as 
he wanted to purchase existed at the date of Exhibit ‘‘I’’ 
and the parties all must have contemplated that the three 
liens were to be removed and a new trust created. When 
the Title Company, for reasons of its own, failed, refused 
or neglected to pay off the first lien and when appellee 
knew of this circumstance, he could either (1) accept the 
junior lien or (2) refuse it and demand the return of his 
money (J.A. pp. 35-39). He accepted the lien and collected 
the installments as they became due, exercising all of the 


rights of an owner of the defective junior encumbrance 
(J.A. p.10). The receipt of all benefits over a long period 
of time, after knowledge of the defect and the existence 
of an existing prior first trust, waived any claim he might 
have against appellant. 


Shappirio v. Goldberg, 192 U.S. 232. 
Kessinger v. Anderson, 196 P. 2d 289. 


Here appellee was to produce a first mortgage so that 
appellant could insure it. The parties here, taking the 
most favorable view possible, had a bilateral agreement 
‘(J.A. p. 60); appellee promised to pay for a mortgage 
policy upon a first mortgage he was to obtain after certain 
ministrations of a title company. Appellant was to issue 
a title policy insuring his position as a first lien in property 
free of either defects and encumbrances of record. When 
appellee accepted, without rescission, a second mortgage, 
the mutuality necessary to executory performance was 
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destroyed. Since no suggestion is made that Appellant 
was ever asked or did agree to insure a second mortgage, 
there was a fatal lack of mutuality. 


Dist. Title Co. v. US., 83 U.S. Apps. D.C. 335, 169 
Fed. Md. 308. 


Cf. Snyder v. Champlin, 401 Til. 317, 81 N.E. 2d 723. 
CONCLUSION 


WHEREFORE, your appellant requests that the judgment 
of the court below be reversed. 


Henry Lincotn JOHNSON, JE. 
307 E Street, N.W. 
Washington, D. C. 

Attorney for Appellant 


KaissenL, Lassa, & Dowiine 
New York, N. Y. 
Of Counsel 
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District of Columbia 








2 


207 Filed Feb. 9, 1954 
IN THE UNITED DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 540-’54 
Wuium Gupennoren, 1817 Kilbourne PL, N. W., 
Washington, D. C., Plaintiff, 
vs. 


Mergopotrran Trruz Guarantee Co., New York City, N. Y., 
Defendant. 


Complaint 
The plaintiff represents to this Honorable Court as 
follows: 


1. That he is an adult citizen of the United States and a 
resident of the District of Columbia. 


2. That the defendant is a body corporate doing business 
here in the District of Columbia by and through its Agents. 


3. That the amount involved exceeds $3000.00 Dollars 
exclusive of interest and cost. 


4, That the plaintiff for valuable consideration did pur- 
chase from the defendant through the offices of this Agent, 
The Public Service Title Co., Inc. here in the District 
of Columbia an Interim Binder Guarantee Policy known 
as No. D.C. 5041 a photostat of which is attached hereto 
this complaint and referred to as Exhibit A. 


_ 5. That the plaintiff on reliance of this policy did cause 
to be issued to the Public Service Title Co. his check in 
the amount of $4,000.00 Dollars for which he was to receive 
a First Trust Note secured on the premises known as 1536 
8th Street, N.W. (Lot 18—Square 397). 


6. That as a result of a defect in the title to the afore- 
mentioned property, which was not set forth in the Binder 
Policy issued by this defendant the plaintiff did sustain 
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2 loss in the amount of $3,835.19 Dollars in addition to the 
loss of interest from March 23, 1953. 


208 7. That under the terms of the said policy the 
plaintiff is entitled to recover his losses and damages 
as a result of the failure of the defendant to include under 
Schedule B of the policy the defects which appear on 
record in the chain of title to the property in question. 
Wuenerorg, the premises considered the plaintiff de- 
mands judgment in the amount of Forty Five Hundred 
Dollars ($4500.00) in addition to interest and cost of this 
suit. 
A. Suatee CiarKke 
A. Slater Clarke 
Attorney for Plaintiff 


JuzY Demanp 
Plaintiff demands trial by jury of all issned herein. 


A. Suarer CuarKke 
A. Slater Clarke 


A. Suater CLARKE 
Attorney for Plaintiff 
1426 M St., N. W. 
Ad 46446 
Washington, D. C. 
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209 Exhibit A 
| METROPOLITAN TITLE GUARANTY COMPANY 


NEW YORK crry 19 
NEW YORE 


INTERIM BINDER FOR GUARANTY POLICY 
No. D. C. 5041 


To A. Slater Clarke, Attorney at Law 
1025 Vermont Avenue, N. W. 
Washington, D. C. 


Metropolitan Title Guaranty Company through the offices 
of the Public Service Title Company Incorporated hereby 
certifies 


That it has caused the title to the land described in Sched- 
ule A hereof to be examined and that, according to the 
records of the District of Columbia on 8/17, 1951, at 4 
o’clock P. M., which is the effective date of this Interim 
‘Binder, the title to said land was good in fee simple in 
‘James Edward Yates et ux, Margaret T. Yates, Tenants by 
the Entirety subject only to the defects, liens, and encum- 
brances, all as shown in Schedule B hereof, and in addition 
- thereto, unpaid taxes and assessments, if any, which are 
not covered by the examination but as to which the Assessor 
of Taxes for said District will certify. 


Metropolitan Title Guaranty Company covenants and 
agrees that upon the surrender of this Interim Binder 
‘within sixty (60) days from the date hereof, and the pay- 
ment of the premium a Guaranty Title Insurance Policy, on 
its usual form, will be issued to you as the Insured. 


It is understood that such Guaranty Policy will insure 
the record title to be as herein set forth subject to any 
change in the status thereof between the effective date of 
this Interim Binder and the date of such Policy caused by 
the correction, release, or discharge of any defects, liens, 


or encumbrances shown in Schedule B hereof, or by the — 


& ., A_, 


3 


recordation of any conveyances or the institution of any 
suits at law or in equity affecting the title, or by the recorda- 
tion of any instruments creating defects therein or liens or 
encumbrances thereon. 


This Interim Binder is preliminary to the issuance of the 
said Guaranty Policy and shall become null and void unless 
such Policy is issued, and the premium therefor paid, within 
sixty (60) days from the date hereof, and in any event upon 
the issuance of such Policy. 


In Wrrness Wuezeor, the said Corporation has caused 
these presents to be signed in accordance with its by-laws, 
this 17th day of August, 1951. 


Merropourran Trrrz Guaranty Company 
By Mac C. Seirzzn 
Mac C. Seltzer 


Title examined and binder 
approved for execution by 


C. M. Ricss 
Reviewing Department 


SPECIAL NOTE 


The Insured under the Guaranty Policy will be indemni- 
fied only against such defects, liens, encumbrances as may 
be evidenced by the records of the District of Columbia, 
at the date of the policy, and not against any other matters. 


Full coverage title insurance policy should be requested 
if protection is desired again against defects, unknown to 
the Insured and not disclosed by the records, such as for- 
gery, fraud, insanity, infancy, concealed marriages, unre- 
corded rights of parties in possession, and all other matters 
not appearing of record which might defeat or adversely 
affect title to the land described herein. 
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210 ScHeputz A 
- Description of land referred to in this Binder: 


Lot Numbered Eighteen (18) in Windsor and Ford’s sub- 
division of Original Lots Nine (9) and Ten (10) in Square 
numbered Three Hundred and Ninety-Seven (397), as per 
plat recorded in the Office of the Surveyor for the District 
of Columbia in Liber W. F. at folio 166. With improve- 
ments thereon known as premises numbered 1536 8th Street, 
N. W. 


ScuEputzs B 


The record title to the land described in Schedule A has 
been examined to the date hereof for the purpose of 
and has been found to be free from material recorded ob- 
jections, according to the records of the District of Colum- 
bia, except the defects, liens, and encumbrances noted 
below: 


1. Deed of Trust from Marie L. Tueson to Albert W. 
Chipman, Jr., and George C. Howard, Jr. Trustees, Dated 
June 15, 1948 and Recorded June 16, 1948 as Instrument 
No. 23879, Liber 8767 Folio 578 Securing: Elizabeth J. 


Murphy, $3,000.00. 


2. Deed of Trust from Marie L. Tueson to E. Earle 
Wells and E. H. DeSouza Trustees, Dated May 8, 1948 and 
Recorded June 16, 1948 as Instrument No. 23880, Liber 8767 
Folio 582, Securing Thomas R. Vales, $2,000.00. 


3. Deed of Trust from James Edward Yates et ux, Mar- 
garet T. Yates, Tenants by the Entirety, to Charles A. 
Yates and E. Earle Well, Trustees, Dated November 1, 
1948 and Recorded November 2, 1948 as Instrument No. 
43415 in Liber 8859 at Folio 490, Securing: Marie L. 
Tueson, $1,045.33. 


Pusiio Service Trrtz Company 
Casz No. 747 
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211 Filed April 24, 1956 


Findings of Fact and Conclusions of Law Submitted 
by the Plaintiff 


The Court made the following findings of fact: 


1. That the plaintiff as a prospective investor, and 
represented by his attorney A. Slater Clarke, did advance 
the sum of Four Thousand ($4,000.00) Dollars to the 
Public Service Title Company, Inc. for the purposes of 
securing a first trust deed on the real estate known as 
1536 Eighth Street, Northwest. 


2. That the plaintiff delivered only Four Thousand 
($4,000.00) Dollars to the Public Service Title Company, 
Inc. for the purchase of a Four Thousand Five Hundred 
($4,500.00) Dollar first deed of trust; that said plaintiff 
was willing to advance any additional funds to defendant 
to pay off the existing liens and any other expenses 
connected with the obtaining of this note and trust deed 
from the owner of the property. 


3. That the said money advanced by the plaintiff was 
upon reliance of the interim binder policy which was 
issued and signed by the defendant through its agent, the 
Public Service Title Company, Inc. 


4, That in the interim binder policy, the defendant cer- 
tified that there were no title defects to the real estate in 
question as of August 17, 1951 at 4:00 P.M, and that the 
title to the land was good in fee simple in James Edward 
Yates and his wife, Margaret T. Yates, tenants by the 
entirety, subject only to the defects, iens and encumbrances 

shown on Schedule B of Exhibit ‘‘A’’ attached to 
212 the Complaint, and in addition thereto unpaid taxes 

and assessments, if any, which were not covered by 
this examination but as to which the Assessor of Taxes 
for the District of Columbia did certify. 


5. That a defect did exist in the record title to said 
property on August 17, 1951 at 4:00 P. M. and that the 
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defendant failed to set forth the defect in the title in the 
interim binder policy. 

6. That the defendant was advised by plaintiff of the 
defect in the said title and the defendant refused to issue 
the final guaranty policy of insurance on this property 
and that the failure of the defendant to issue the said 
final policy was through no fault of the plaintiff. 


7. That the evidence clearly establishes that the Public 
Service Title Company, Inc. was the agent of the defend- 
ant, and that the defendant and the Public Service Title 
Company, Inc. can be properly regarded as principal and 
agent interchangeably. 


8. That the evidence clearly shows that the parties con- 
templated that a new mortgage would be executed, and it 
was to be secured by a deed of trust representing a first 
lien on the property involved and in order to secure the 
deed of trust representing a first lien, the existing three 
(3) liens shown on Schedule B, of necessity had to be paid 


and discharged by the defendant. 


9. That the proximate causes of the plaintiff’s loss was 
the failure of the defendant to set forth the title defect in 
Schedule B of the interim binder policy, and the failure 
of the Public Service Title Company, Inc. to discharge 
existing outstanding liens on the said property. 


10. That the evidence clearly established that in this 

real estate transaction, and according to custom and 

213 usage in the District of Columbia the said insurance 

premium for the said interim binder was paid by 
plaintiff. 

11. That the plaintiff deposited sufficient funds in the 
hands of the Public Service Title Company, Inc., defend- 
ant’s agent, to pay off all the existing liens on said 
premises, 
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12. That the first trust deed lien set forth in Schedule 
B as Item 1 became in default by reason of the defect in 
the record title. 


13. That the holders of the first deed of trust set forth 
as Item 1 in Schedule ‘‘B’’, foreclosed upon the said 
property and that the plaintiff received nothing from the 
proceeds of this foreclosure. 


14, That the plaintiff’s loss amounts to Three Thousand 
Nine Hundred Sixty-eight Dollars and Fifty-six ($3,968.56) 
Cents, which was computed by; 


A. Allowing the sum of Four Thousand ($4,000.00) 
Dollars less credit received as set forth in the attached 
schedule; and 


B. By taking the sum of Three Thousand Seven Hundred 
Sixty-eight Dollars and Highty-six ($3,768.86) Cents, as 
shown on the attached schedule, and allowing interest until 
the date of filing suit. 


The Court makes the following conclusions of law: 


1. That the Public Service Title Company, Inc. was the 
agent of the defendant, and that the defendant and the 
Public Service Title Company, Inc. can be properly re- 
garded as principal and agent interchangeably. 


2. That the proximate cause of the plaintiff’s loss was 
the failure of the defendant to set forth the title defect 
in Schedule B of the interim binder policy and the failure 
of the Public Service Title Company, Inc. to discharge 
existing outstanding liens on the said property. 


214 3. That the plaintiff’s aforesaid loss was occa- 
sioned by the defendant’s failure to set forth the 
title defect in Schedule B of the interim binder policy, 


AN 
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and the defendant’s negligence resulted in the subsequent 
foreclosure proceeding upon said property. 


J. Strouse CamPBELL 
J. Strouse Campbell 
Attorney at Law 
210 Shoreham Building 
Washington 5, D. C. 


Filed April 24, 1956 
Exhibit A 
PROMISSORY NOTE—¢4,500.00 
Dated October 18, 1951 
Money Advanced by Plaintiff $4,000.00 


Plus Interest at 6% from March 23, 1953 
to February 9, 1954 


216 Filed April 24, 1956 
Judgment 


_ Upon consideration of the pleadings filed herein and the 
evidence adduced in open Court and the Court having 
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announced in open Court and as a part of the record its 
findings of fact and conclusions of law, and predicated 
upon the computations submitted by plaintiff’s counsel, 
filed with the Clerk, it is hereby this 24th day of April, 1956 


Oxprerep, that Judgment be and is hereby entered in 
favor of the plaintiff, William Gildenhorn and against the 
defendant, Metropolitan Title Guarantee Company, in the 
amount of $3,968.56, together with cost. 


Jouyw W. Horianp 
Judge 





217 Filed Feb. 10, 1956 
Pretrial Proceedings 


SrateEMENT or Nature or Case: 


The Court approved pretrial statements of P and D are 
attached hereto. 


The parties stipulate that the interim binder, a photo- 
static copy of which appears in the Court jacket, may be 
offered without formal proof. It is stipulated that P 
gave a check for $4,000.00 to the Public Service Title Co., 
but D denies that this company is or was its agent. Parties 
stipulate that the property involved was foreclosed under 
a deed of trust by a person not a party to these proceed- 
ings. D declines to stipulate that P’s loss in the transaction 
was $4,036.58, or any other amount. 


The parties agree that properly certified title records 
from the office of Recorder of Deeds may be offered without 
formal proof, subject to objections as to materiality. 


Epwarp A. Tamar 
Pretrial Judge . 
A. Suater CLARKE 
Henry Lincotn JoHnson, JB. 


 \ 
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218 Filed Feb. 10, 1956 
Plaintiff’s Pretrial Statement 


| This is an action to recover the amount of Four Thons- 
and Five Hundred ($4,500) Dollars by the plaintiff against 
the defendant for a loss that resulted from the plaintiff’s 
reliance on an interim binder guarantee policy in regard 
to real estate known as Lot 18, Square 397 (1536 Eighth 
Street, Northwest). 


The plaintiff relying on the contents of the said policy 
did cause to be delivered to the defendant’s agent his check 
in the amount of Four Thousand ($4,000.00) Dollars. That 
part of the said funds were expended by the defendant’s 
agent to clarify trust of record shown on the said policy. 
That the defendant’s agent did not pay the lien set forth 
in Item One under Section B, and when this was called to 
his attention the plaintiff and his attorney were advised 
that a title defect had been found in the property and that 
therefore the balance of the money could not be used for 
the payment of Item One of Schedule B, until such time 
as the title defect which they failed to list under Schedule B 
was remedied. That while this condition existed the trust 
note holder of the deed of trust mentioned in Item One of 
Schedule B of the policy, foreclosed on the said property. 
That while the defendant’s agent was attempting to remedy 
the defect of title and the error which was committed by 

the defendant in regard to this policy, the defendant’s 
219 agent did appropriate the remaining sum of money 

for his own use. That the plaintiff has been dam- 
aged in the amount of Three Thousand Hight Hundred 
Thirty-five Dollars and Nineteen ($3,835.19) Cents to- 
gether with the loss of interest from March 23, 1953 for a 
total amount of Four Thousand Thirty-six Dollars and 
Fifty-eight ($4,036.58) Cents. 
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SrrrevLation : 


1. That the title guarantee policy in question may be 
admitted into evidence. 
2. That the defendant’s agent did receive from the 


plaintiff, by his attorney, the sum of Four Thousand 
($4,000.00) Dollars. 

3. That the said property was foreclosed upon by an- 
other party which divested this plaintiff of any lien against 
the said property. 

4. That the plaintiff’s loss is Four Thousand Thirty- 
six Dollars and Fifty-eight ($4,036.58) Cents. 


5. That the Public Service Title Co., Inc. is the agent 
of the defendant herein. 


A. Suater CLarkKE 
A. Slater Clarke 
Attorney for Plaintiff 


210 Shoreham Building 
Washington 5, D. C. 
Approved 
Tamm J 


220 Filed Feb. 10, 1956 
Defendant’s Pre-trial Statement 


The defendant denies that the money claimed by plaintiff 
was lost under any provision of alleged imterim binder 
issued by it on Lot 18, Square 367. 

The defendant says that plaintiff paid no consideration 
for said binder and it never was in force and effect because 
of the default of the plaintiff. 

The plaintiff, knowing of the defect in title accepted a 
deed of trust note and the benefits thereunder and waived 
any claim under said interim binder. 

Defendant denies any errors or default in respect to its 
obligations under said interim binder. 
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STIrPvLaTions 
(1) Interim binder offer. 
(2) That plaintiff did leave the Public Service Title 
Company a check for $4,000.00. 


(3) That said property was foreclosed under a deed 
of trust. 


Heney Lincotn Jonnson, JR. 
Attorney for Defendant 


Taw J. 


5 EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Opening Statement by Counsel for Plaintiff 


| Mr. Campbell: Your Honor, this is a suit by the Plain- 
tiff to recover damages which he sustained as a result of 
an interim binder for guaranty imsurance policy, which 
was issued by the Defendant. In other words, this was 
title insurance; and we contend that as a result of a defect 
later developing in the chain of title, which was not shown 
| on the insurance interim binder, that the Plain- 
6 tiff sustained damages. 

I believe the case would be clearer to Your Honor 
if you would refer to Schedule B, which is attached to 
the complaint. 

The Court: All right. 

Mr. Campbell: Your Honor, the Plaintiff was approached 
by a person for the purchase of a first deed of trust on 
premises 1536 8th Street, N. W., which property is lo- 
cated in the District of Columbia; and the Defendant’s 
‘agent issued an interim insurance binder to the Plaintiff; 
‘and on this insurance interim binder, it showed three 
encumbrances; Encumbrances 1, 2, and 3, as set forth in 
Schedule B. 
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The Plaintiff delivered to the issuer of the first deed of 
trust the agreed upon consideration, which was $4,000, 
and a first deed of trust was issued to him. 

In this jurisdiction, Your Honor, we do not use mort- 
gages, but a first deed of trust, and titles are held in the 
trustees, which is somewhat different from some other 
jurisdictions. 

At a later date, approximately three months later, the 
Plaintiff received a letter from one of the local banks, 
stating that they also held a deed of trust on this same 
property, and that the note was in arrears; even though the 
Plaintiff had been receiving payments on the first deed of 
trust which he had purchased. 

The Plaintiff then made an investigation and discovered 

that contrary to the usage and custom in this juris- 
7 diction, the title company had not paid off the en- 

cumbrances referred to in Schedule B; and this was 
brought to the attention of the Defendant; and they stated 
that they had not paid off the encumbrance stated as Item 
1 in Schedule B for the reason that they had discovered 
that a defect of title had developed which was not set forth 
in the interim binder and, therefore, they would refuse to 
pay off this encumbrance unless the Plaintiff would take 
the property subject to this defect. 

Of course, the Plaintiff was unable to do that, and was 
not required to do that. The Defendant, with knowledge 
of this defect, did nothing about it; and the holders of the 
deed of trust referred to in Item I forclosed. When they 
foreclosed, the foreclosure sale resulted in the wiping out 
of the first deed of trust held by the Plaintiff, and to his 
damage. 

This was all known by the Defendant. The money for 
the purchase of the first deed of trust was made to him; 
and even with this knowledge, the Defendant refused at 
the beginning and has never issued the final policy as 
required in and by the interim binder. 
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13 The Court: Before you do that, let me ask you 
! something which is not clear to me. 

Laying aside for the moment the question of the con- 
nection between an interim binder and the issuance of the 
ultimate policy, laying that aside for the moment, it would 
appear to me that the parties to the transaction which 
arose with the issuance of this interim binder on Angust 
17, 1951 were the Defendant Metropolitan and Mr. Clarke. 

Mr. Campbell: And the agent, Public Service Title 
14 Company, as shown in the first paragraph. 
The Court: That is what I want to get. 

Mr. Campbell: Yes, Your Honor. 

The Court: Metropolitan Title Guaranty Company 
through the offices of the Public Service Title Company, 
Ine.”’ 

Mr. Campbell: The Public Service Title Company, Inc. 
handled this whole transaction. 

The Court: Up to this time, until I asked you this last 
question, I didn’t see any connection between the writing, 
‘‘Public Service Title Company Case No. 747,’’ at the end 
ef Schedule B, and the parties to this contract. Now 
you call my attention to the fact that in the body of the 
instrument, it is the Defendant Metropolitan through the 
offices of the Public Service Title Company. 

Mr. Campbell: I am sorry, I should have brought that 
to your attention. 

The Court: Now wait one minute. Let me get this 
straight. The purport of this interim binder was that the 
title was good in James Edward Yates and his wife, tenants 
by the entirety, subject to the three deeds of trust set forth 
in Schedule B. | 

Now, as I understand it, the first one is a deed of trust 
in the principal amount of $3,000; the second one, a deed of 

trust, $2,000; and the third one, a deed of trust, 
15 _—seadiled for an amount slightly in excess of a thousand 
dollars. So for purposes of discussion, we will call 
‘them three deeds of trust aggregating—we will for the 
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moment forget about the $45.33, and just call them $6,000. 

Now, I judge that I am going to be confronted in this 
case with this question—and if I am not, I would like for 
you gentlemen in your opening statements to advise me. 
I expect a lot of this will develop by evidence as to what is 
the custom, but the question is going to be, aside from this 
question Mr. Johnson raises about the position that the 
Plaintiff has taken, as to who was the Public Service Title 
Company the agent of. 

Now, just reading the document thus far, I can conceive 
of the Public Service Title Company being a title company 
which would have its own records in regard to real estate 
transactions more complete than the Defendant Metro- 
poltan. Now, what was the connection between them, I 
suppose, will have to develop. Thus far, on the question 
of law, it would appear to me that it can be contended by 
the Plaintiff that in connection with the Plaintiff’s invest- 
ing money in obtaining a lien to this real estate, that the 
Public Service Title Company was the agent of the Defend- 
ant. Now, on the face of it, without deciding the question 
at this time, it would appear to me that the investment 

of money in obtaining some type of len against 
16 ~=this property was the matter between the Plaintiff 

and someone else other than the Defendant Metro- 
politan, and that the Metropolitan had issued its interim 
binder, stating that so far as the validity of the title was 
concerned, it was good in these two persons, tenants by 
the entirety, subject to these three deeds of trust, and 
that is all. 

That is my conception of it. Now, in order that I may 
understand the transaction and custom up here, I would 
like to know whether it was contemplated right in the first 
place that the Plaintiff—the binder issued to the attorney, 
but I suppose that is in a representative capacity—but he 
is attorney for somebody who is going to invest money. 
Now, was it proposed in the first place to acquire a first 
lien? Is that right? 
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Mr. Campbell: Yes, Your Honor. 
_ The Court: All right. Now then, the binder is to the 
effect that there was $6,000 in prior liens to that. Now, 
what did you propose to do, just buy this first mortgage, 
first deed of trust? If the Plaintiff was going to acquire 
a first Hen on this property, $6,000 had to be invested in 
taking care of the three existing liens; isn’t that right? 
_ Mr. Campbell: Well, no, Your Honor. In reality, what 
this amounts to is a refinancing. Quite often, in trans- 

actions of this kind, the existing encumbrances might 
17 _—ibee:« lifted, you see, in order for the first deed of 
trust to have priority of recordation or might be 

paid off. 
- The Court: By, ‘‘lifted,’’ that they might be purchased 
or paid off at some discounted figure; is that what you 
mean? 

Mr. Campbell: Yes, Your Honor. 

The Court: How much did the Plaintiff propose to put 
into this transaction in order to secure a first lien? 
_ Mr. Campbell: Four thousand dollars. 

The Court: Four thousand dollars? 

Mr. Campbell: Yes, sir, Your Honor. 


20 Mr. Campbell: There will be shown, Your Honor, 
! that the reason the Defendant would not issue the 
final policy is because of a defect in record title, which 
they discovered after the issuance of this interim binder. 

The Court: All right, do you want to make any more 
opening statement? If not, I am ready to hear the case. 

Mr. Johnson: If Your Honor please, yes. With regard 
to the last point that my friend made, we propose to show 
Your Honor this: That regardless of whether there was 
or was not a defect, first, in the title to the property, 
that occasioned no loss. We take the position that if the 
$4,000 had been properly applied, and by virtue of a defect 
in the title his first trust had become jeopardized in any 
fashion, or he had suffered any loss under it, and the 
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policy had been issued, we would have been liable. But 
that particular circumstance never arose, because the 
defect that he alleges—and I think the way he puts it, 
and I want to be perfectly fair about it—I think what he 
intends to tell Your Honor clearly is that this series of 
circumstances occurred by which he hopes to hold the 
Metropolitan Title Guaranty. 
He says that the certificate that we issued, the interim 
binder, was faulty. As a result of that, the Public 
21 Service Title did some disbursing which they had 
no business doing, evidently, from his point of view, 
and because they determined that they, of their own motion, 
would not issue their certificate of title—you see, over and 
above the policy, the Public Service Title Company was 
engaged to issue a certificate of title of its own. That is, 
this concern is merely a title insurance company, and not 
a title settlement company. 

In other words the Metropolitan, the Defendant here, is 
merely an insurance company. The Public Service Title 
Company was the escrow agent in this area. The Public 
Service Title Company was engaged in this thing to issue 
its certificate of insurance, over and above the mortgagee 
policy that the Plaintiff evidently seeks or says he sought. 
But Your Honor placed your finger on it. The Metro- 
politan has no control over the disbursement of the money. 
When the $4,000 is delivered to the Public Service Title 
Company, it is delivered with instructions from the Plain- 
tiff here, and it tells the Public Service Title Company 
what to do with that money. The only thing the Metro- 
politan Title Company does, says, if anything happens to 
your title, and we say that it is wrong, we have, under the 
terms of our policy—if they had sued under it, we would 
have an opportunity to go in court and straighten out 
that title. What they have done is circumvented that area, 
by saying the Public Service Title Company had the 

money to pay the premium on the policy, if they 
292 ~~ wanted to issue it or to go after it. But we never 
got the premium; nor did we ever issue any policy. 
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If we had issued a policy, the suit should have been 
brought under the policy, and certainly not under the 
interim binder, which doesn’t insure him for anything. 
There are no insuring provisions under this binder at all. 
_ If they are suing under the interim binder, we promised 

them nothing except that this is what we are willing to 
certify in our policy, if you pay the premium. Not having 
had the conditions of the interim binder complied with— 
and Your Honor asked for the original and the Plaintiff 
gave it to you—he was required under the very terms of 
that original to return it along with the premium, and that 
direction was not addressed to the Public Service Title 
Company. He was told to return it to the Metropolitan 
Title Guaranty Company. He didn’t do either. He didn’t 
return it to the Public Service Company nor did he return 
it to the Metropolitan Title Guaranty Company. So he 
never got any insurance. There was nothing Metropolitan 
Title Guaranty Company could do one way or the other 
about it. 

In that position, he discovers, to his satisfaction, that 
there is a flaw in the title, some sixty years ago or more. 
With regard to that, we say that that is beside the point; 
that that occasioned him no damage in the first place; that 
| if he wanted to, he should have gone after the Public 
23 # Service Title Company and told them: Since you 

didn’t send me along with my note the policy that 
'I asked you for—if he asked for it, and if he paid the 
premium for it—give me back my money. But he can’t 
ran with the hounds and hide with the hares. He can’t 
just put the $4,000 in, not get the policy, and make no 
inquiry until after he discovers that the Public Service 
‘Title Company has defaulted in its escrow agreement with 
him, and has violated its instructions from him, and then 
receive money on it, and then claim some eventual loss 
‘from the Metropolitan Title Guaranty Company that was 
occasioned by a foreclosure on a prior Hen that it called 
its attention to in the first place. 
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In other words, what I think they are attempting to do 
is to change this interim binder from a binder to a policy, 
upon the presumption that they have already complied with 
all of the things, that we have the money. I think they 
onght to make proffer of proof here, not only that they 
have the policy, number one, and if they can’t do that, 
that they paid for the policy and were entitled to receive 
it from the Public Service Title Company. 

Now, having gotten neither one from them, having not 
complied with the terms, even if the Public Service Title 
Company were our agent, which it is not, we are merely 

contracting insurers. We insure titles if we want to, 
24 and if we don’t want to, we refuse to be the insurer. 

We chose to insure this title if certain conditions 
were performed. We say, it is Incumbent upon the Plain- 
tiff in this case, before he makes a case which we have to 
defend, to show, first, that a policy was issued, or an equity 
was issued; or, number two, that the damage that he 
alleged was occasioned by the default, and it wasn’t merely 
incidental. 

Now, this mortgage that was foreclosed on was on the 
same property with the same defect in it; but it had the 
effect of creating the damage that he is complaining of. 
We say that we are not to be outlawed. We suffered no 
damage in the meantime. We have no cause of action 
in the meantime. We don’t have a cause of action until 
he asserts some claim against us, and that is after he 
has had all of the damage done, when it is irreparable, 
as far as we are concerned. 

It is under those circumstances we claim there is no 
lability under the interim binder. We further claim, 
furthermore, that there isn’t any defect. 

Mr. Campbell: Your Honor, after that opening state- 
ment, let me restate my position. We contend we would 
not have parted with this money if the interim binder was 
not in the condition it should have been. If we had known 
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there was a defect in the title line, our man would never 
have parted with his $4,000. 

25 The reason the policy was never delivered to us 
was contained in a letter from Mr. Johnson, who 

was representing the Metropolitan. He says: 

‘‘Our insurance company will not permit us, I am in- 
formed, to issue a certificate of title with this state of 
affairs.’’ 

In other words, we made the proffer to obtain the ulti- 
mate policy. We tendered the premium and paid it. It 
was delivered to their agent. But they refused to deliver 
the policy. 

That is our contention. Thank you, Your Honor. 

s e s a . s * s 


A. Slater Clarke 


26 Direct Examination 


By Mr. Campbell: 


Q. Please state your name. A. My name is A. Slater 
Clarke. 

Q. Where are your law offices? A. I am located in the 
Shoreham Building here in Washington, D. C. 

Q. How long have you been practicing law? A. I have 
been practicing law since 1948. 

Q. Did there come a time when you were requested to 
represent Mr. William Gildenhorn, the Plaintiff in this case? 
A. Yes, I did, sir. 

Q. Did there come a time when you were approached 
by the Public Service Title Company regarding the pur- 
chase of a first deed of trust? 

Mr. Johnson: Now, if Your Honor please, in that area, 
I must object. What he is suggesting now is that there 
was some private conversations between the Public Serv- 
ice Title Company and himself, as a representative of Mr. 
Gildenhorn, pertaining to the purchase of a note. Now, 
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of course, that is no part and parcel of any insurance 

business or any part and parcel of the contract 
27 that we have; and any private conversations he 

may have had with Mr. Clarke about the purchase 
of a note, other than would concern the subject matter 
of this litigation would be immaterial. And furthermore, 
unless he is going to show, first, the agency that existed 
between these two people, I would object to any statements 
made by the agent. . 

In other words, he can’t prove the agency in this case 
by statements made by an agent. The only thing he can 
depend upon would be something said by the principal 
and not by the agent. In other words, we deny—and 
there is an issue in this case of agency. We deny the 
Public Service Title Company was our agent, and didn’t 
place insurance for it. We either placed it or not, if we 
chose. The very issue can’t be begged by having the 
testimony of an agent, however fortuitous it may be. That 
agent is not a part and parcel of this litigation, either 
Plaintiff or Defendant. We don’t have any area of inquiry 
as to what transpired between Mr. Clarke, with regard to 
the purchase or sale of a note that existed between some 
other parties, not a party to this litigation. 


29 The Court: You agree, then, that this exhibit to 
the complaint is a correct photostat copy of the 
interim binder? 

Mr. Johnson: Yes, sir. The original is here. It is a 
part of the files of this Court, and I think Your Honor 
can take judicial notice of it. 

Mr. Campbell: To make the record perfectly clear, Your 
Honor, I offer in evidence as Plaintiff’s Exhibit No. 1 a 
document entitled, ‘‘Interim Binder for Guaranty Policy, 
No. 5041,’ which is Exhibit 1 now filed in a transcript of 
record No. 12580, entitled, ‘‘Jerome Clark v. United 
States,’’ in the United States Court of Appeals. 
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The Court: Now, certainly, we don’t want to take the 
original away from that file; and I can take judicial notice 
of that. 


» e . a = ° * & & w 


30 The Court: Now, you know in transactions of 

this type, custom has a lot to do with it; and that 
will have to be developed, I think, for this case, as to 
what the custom is, both from the standpoint of informing 
me as a trial judge as well as perfecting the record on 
that score. But that is unusual language, and I have got 
to decide later what, ‘‘through the offices,’? means. It 
doesn’t say, ‘‘through the agent.”’ It will have to develop 
who approached the Defendant Metropolitan; and that 
will be largely governed by custom, I think, as to whether 
it was such a relationship between Public Service and 
Metropolitan that when Mr. Clarke goes to Public Service, 
the tendered testimony would now indicate as to whether 
that would through custom lead up to a transaction whereby 
‘Metropolitan would recognize Public Service as having 


benefits agent in connection with this original transaction. 

I am not saying that I am going to hold that, but for the 
purpose of being enlightened and the development of the 
case, especially since it is without a jury, I am going to 
overrule the objection. 


31 A. May I say one thing. That these documents 
in front of me here all come from the Court of 

Appeals file. I suggest we keep them all together; then 
they can be returned to that file. 

The Court: Have you copies of them to put in this 
record? 

The Witness: No, we don’t. 

The Court: In the event of an appeal, you will have to 
supplement this record with copies of these documents. 

Mr. Campbell: Yes, sir. 

The Court: All right. 
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The Witness: As I recall the question, it was to the 
effect of how I was approached concerning a note on the 
premises 1536 8th Street, N. W. Sometime in August of 
1951, Mr. Jerome Clark called me. 


By Mr. Campbell: 


Q. Who is Mr. Jerome Clark? A. Mr. Jerome Clark was 
an officer of the Public Service Title Company—I think it 
is—Inc., which at that time was located in approximately 
the 600 block of 6th Street, N. W., in the City of 
Washington. 

The Court: Is he any kin to Mr. Slater Clarke? 

The Witness: No, sir, he is not. 

Mr. Campbell: No, sir, no relation. 


32 A. Yes, sir. After investigation and all, as a 

result of the conversations I had with Mr. Clark, I 
contacted Mr. Gildenhorn, who advanced the money to me, 
and money was forwarded for the purchase of this note, 
which was to be a first lien of record, directly to the title 
company. 


Mr. Campbell: Your Honor, I will offer in evidence 
Plaintiff’s Exhibits 2 and 3. 


(Whereupon Plaintiff’s Exhibits 2 and 3 were marked 
and received in evidence.) 


33 The Witness: Originally, I received the interim 

binder policy which was dated around the 17th of 
August. That was originally forwarded to me at the time 
I first had a discussion with Mr. Jerome Clark, and indi- 
cated we perhaps would be in a position that I could get 
him a loan or, rather, purchase this loan on this property. 
I had that in my possession. Having that in my posses- 
sion, then I interested Mr. Gildenhorn in purchasing this 
property. Then based upon that, and as is custom in 
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the trade, having the interim policy showing no title defect 

| other than encumbrances, the money was advanced 

34 to me which, in turn, I advanced to the title com- 

pany on the 26th day of September, 1951; and at 

that time, I sent a letter to the Public Service Title Com- 
pany enclosing my check. 


By Mr. Campbell: 

Q. Do you have a copy? A. And the letter copy is 
right here, sir. ; 

Q. Are you referring to the letter dated September 26, 
which is now Exhibit No. 4 in the Court of Appeals action? 
A. That is correct, sir. | 

Mr. Campbell: Your Honor, we offer in evidence Plain- 
tiff’s Exhibit No. 4. 

(Whereupon Plaintiff’s Exhibit 4 was marked and re- 
ceived in evidence.) 

The Court: I don’t want to interrupt you, but you are 
not taking it up chronologically, and that is what I am 
interested in. You are telling about a conversation between 
the witness and Mr. Clarke in September of 1951, and that 
he had in his possession the document which was issued in 
August. I would like to know what was said between the 
witness and the Metropolitan when the instrument was 
issued back in August. 

By Mr. Campbell: 
Q. Mr. Clarke, you have testified you had your 
35 conversations with Mr. Clark at what time, first? 
A. The original conversation was sometime imme- 
diately prior to the issuance of the interim binder policy, 
just prior to that; and in that conversation, as is the 
eustom in the purchase of notes, we asked for either what 
is referred to as a preliminary or interim binder policy. 

Q. When was that delivered to you? A. I would assume 
approximately the 18th of August. I have no independent 
recollection, but the date appearing thereon, referring to 
that, I would say about a day later. 
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Q. Following your receipt of the interim binder, did 
you, yourself, or did you have anyone else search the fitle 
with respect to this property? A. At that time, no, sir. 
When we received the policy showing that no defects of 
record, then, as I said before, I sent the money over to the 
title company, which is the customary method of handling 
such a transaction. 

Q. You sent the $4,000 to the title company? A. That 
is correct, sir. 

Q. On what date? A. Approximately the 26th day of 
September, as I recall 

Q. Following the delivery of that money to the title 
company, did you subsequently receive a deed of trust and 

a note? A. Yes. I didn’t receive a deed of trust. 
36 I received a note, a real estate note, as more or 

less described in my letter, setting forth the amount 
and the trustees, and so forth; and the note was dated 
October 18; and my recollection is that I received it 
approximately a day later. I may have received it on 
the 18th. 

Q. Of what month? A. Of October, 1951. But I had 
talked to Mr. Clark prior to that time in respect to why the 
note had not been delivered before that; and he said various 
things had held him up in settling the case; and when 
he did send this note over, he sent with it an insurance 
policy on the dwelling; and he sent over also his check 
from the Public Service Title Company for the interest 
from the date on which the money had been advanced, 
from September 26 to October 18. The interest, approxi- 
mately around $22, is what I recall on that. And also at 
the time, he sent this over by messenger, he had called 
me on the phone and told me that the insurance policy, 
the final policy would be forthcoming shortly. 

Q. When you refer to the final policy, you refer to the 
final title policy? A. That is correct. 


ASN 
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37 Q. Were you also advised that the deed of trust 
. was recorded? <A. Yes, at that time, with the real 
estate note here in question, we also received a Recorder’s 
receipt, which is only issued by the Recorder of Deeds 
Office of the District of Columbia when an instrn- 
38 ment has been recorded; and they make all of the 
notations on here concerning what the transaction 
is, such as this shows that it is a trust, and that the trust 
is from James Edward Yates et ux, to Clarke and Clarke, 
as trustees; and that was attached to the note, showing 
the date that it was recorded, the 18th of October. And 
that came over all at the same time, just immediately after 
the conversation I had with Mr. Clark. 
Mr. Campbell: You have no objections to offering this, 
Mr. Johnson? 
Mr. Johnson: No, sir, no objection. 
Mr. Campbell: I make this a part of the record. 


The Court: This Exhibit No. 6, the payee is M. Dolores 
Dias. What is the connection between M. Dolores Dias and 
the Plaintiff Gildenhorn? 

The Witness: It is customary, frequently, not always, 
in this jurisdiction—sometimes we use straw parties to 
make a note payable to and then indorse it over to the 
owner of the note or the purchaser of the note. I had had 

several dealings prior with the Public Service Title 
39 Company on the situation. M. Dolores Dias at that 
| time was a secretary of mine. Mr. Jerome Clark 
knew that; and he knew that that would be acceptable to 
me, if the note was drawn as such. In the same way, 
courtesy of putting on the trustees, usually named by the 
lender of the money. In that case he knew that those 
trustees—he put myself and my brother on it—would be 
acceptable. Therefore, that is the only connection she had 
with the transaction. 

The Court: Now, the trustees in this note are William 
H. Clarke—is he the Clark— 
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The Witness: No, sir. 

The Court: Who is William H. Clarke? 

The Witness: He is my brother. He is also an attorney. 
But we have no relation, sir, with Jerome Clark. 

The Court: I see. 

The Witness: The trustees, as probably Your Honor 
knows, hold bare legal title. 

The Court: I understand. Now you used the expression, 
and Plaintiff’s Exhibit No. 4 has the same expression, that 
is, the letter of September 26, 1951, ‘‘the purchase of a 
first deed of trust.’? Now, it may be the same thing, as it 
worked out, but I want to get this clear now. You were 
doing business representing an investor. Your were doing 

business with some corporation. The reason I put 
40 it that way, I don’t want to say whether it was 

Public Service or Metropolitan. You were doing 
business with some corporation that was going to insure 
the title; and you knew, from this Exhibit No. 1, that there 
were $6,000 in mortgages or deeds of trust already on the 
property. 

Now, when you used the language, ‘‘purchase of a first 
deed of trust,’’ the document that you had, Exhibit No. 1, 
referred to three deeds of trust; and No. 1 on Schedule B 
was evidently the first deed of trust. That would appear 
from the schedule itself, both because it is delineated as 
No. 1, and also the date of it is June 15, 1948. The second 
one for the $2,000 was June 16, 1948; and the third one was 
November 1, 1948. 

Now, to me, an outsider, who is hearing about this 
transaction for the first time, the language, ‘‘the purchase 
of a first deed of trust,’’ is incorrect. You were arranging, 
with the investment of $4500, to secure a new deed of 
trust; is that right? 

The Witness: Yes, but may I— 

The Court: Now wait. Now, somebody had the obliga- 
tion to do something in regard to those existing deeds 
of trust, 1, 2 and 3, in order to make this proposed deed 
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of trust that you were interested in a first deed of trust, 
with a first len. 
41 The Witness: That is correct. 

The Court: Now, what I am interested in—and 
I would like to develop that—who told who about being 
able to extinguish $6,000 worth of liens with $4500 and 
thereby secure a first lien? 

The Witness: May I eall Your Honor’s attention, the 
interim binder is dated August 17, and as a practice, before 
we would commit as to advancing this money, we would 
have to have an interim binder in our possession, showing 
the encumbrances and showing no title defect. Now, if 
there is no title defect, we will advance the money to be 
used to pay off these encumbrances. 

The Court: Now, wait. You are not answering my 
question. It may be that these three deeds of trust were 
owned by one party, by assignment, maybe the first holder 
had the second, had all three. I don’t know. But if a first 
deed of trust securing this obligation which ultimately 
came into being for $4500, if that was to be a first deed 
of trust, and there were $6,000 worth of mortgages or 
deeds of trust already on the property, somebody had to 
contact or have had contact with the beneficiaries of the 
holders of the notes which were to be purchased or paid 
off at a discount. I would like to know who was going to 
do that? 

The Witness: Public Service Title Company 
42 would have been liable to do that. 

The Court: Did they dicker with the holders of 
these subordinate liens and arrange that they could be 
purchased at the discount? 

The Witness: That possibly could have been done, sir 

The Court: It may be this. This just occurred to me. 
Had there been payments on the existing liens so that the 
amount then due on them was somewhere in the range or 
less than the $4500; or did they have—maybe I am the one 
that brought this matter of discount in. 
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The Witness: That is the whole thing, Your Honor. 
Those trusts, as you can see, are several years old, and 
payments could have been made on them. So a mortgage 
man would not ascertain the exact balance of those figures 
before advancing the money. The title company, when 
they received the money, would take the money and pay 
off those trusts; and if there was insufficient money to pay, 
off those existing trusts, then either the owner of the 
property would have advanced the balance, or they would 
have had a refinancing and put an additional trust on it; 
or, third, they could have made arrangements with any 
one of the trusts to lift the trust until my trust went on 
and put it behind our trust. 


43 The Court: Before you could do that, it seems to 

me that negotiations of a certain type must have 
been had between the holders of those first liens and yours, 
or the obligator, the people who were indebted on it, 
originally any way, Yates. Now, maybe the property had 
been sold; maybe someone else was the owner at that 
time with the assumption of the indebtedness. I don’t 
know about that. But it Just seems to me that there must 
have been, of necessity, some arrangement that had to 
be made with the holder of the three notes, whether it was 
one person at that time, or whether they were three 
different people. Some arrangement had to be made with 
them to find out what is the status of the indebtedness, has 
it been reduced from the face value from in excess of 
$6,000 to an amount less than the $4500. In other words, 
did you go just blindly in with the Public Service and 

say: Here is a propostion now. We propose to invest 
44 $4500 and secure a first lien on this property and 

here we have a title binder and it shows that there 
are $6,000 of indebtedness, and we look to you now, we 
are going to give you $4500 and we expect you to pay off 
all these first liens and secure a first hen securing the 
$4500. It seems to me that some arrangement had, of 
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necessity, to have been made with the holders of those 
first three liens; and what I am interested in is whether 
you had done that or somebody on your behalf, or whether 
the Public Service knew that the liens were less than 
that amount? I am just in the dark about that. 


The Witness: Public Service Title Company had knowl- 
edge as to what the balances were on these notes, so that 
they would know how much was necessary to pay that off. 
Otherwise, they could not have gone to settlement. 

The Court: Have you got anything in writing from the 
Public Service to the effect that they did have reason to 
believe that it could be paid off and get satisfactions of 
those three liens so that this proposed $4500 would be a 
first lien? 

The Witness: Their records would disclose what 
45 those balances were as of the time that the title was 
ordered. 

The Court: All right. 

The Witness: I don’t have those records. One other 
way, if Your Honor looks at that second page where those 
encumbrances are set forth, I don’t know whether it sets 
forth the monthly rate of payment in there or not. I do 
know that the first mortgage— 

The Court: Do you want to look at it? 

The Witness: —was approximately $2500, whereas it 
is recorded here as $3,000. I do know that. This does not 
show it. They sometimes do not show the rate of pay- 
ment on here. Just show the location of the trust. I also 
know that the second trust, if I recall, was $900 at this 
time; and I have evidence of that fact, but I did not receive 
that until later. That evidence came to me by way of 
the bank about three months later after we advanced this 
money. We knew that these notes had been paid down. 

The Court: Was the Public Service or some officer of 
Public Service a trustee in whom the title was vested to 
secure any portion of those three liens? 
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The Witness: As I understand, Charles Yates was con- 
nected with the title company, who is one of the trustees 
in these three trusts, in the third one here. He was con- 
nected up there in the title company. 


46 The Witness: The difference between the second 

item and the balance as of that time is $1100 that 
came off the $6,000. You are down to $4900 at that time. 
I know the first trust was $500 less. 

The Court: Mr. Clarke, let me go back now. The 
original of the letter, itself, would indicate that what your 
client was going to get was a deed of trust or note secured 
by a deed of trust that was already in existence. 

The Witness: That is correct. 

The Court: Now, with your testimony, as I understand 

it, you tell me that a new mortgage, a new deed of 
47 trust was to be executed, and these three were to be 
paid off. ; 

The Witness: That is correct. 

The Court: Now then, either in the opening statement 
or in the testimony, I have forgotten which, it was stated 
to me that this was a refinancing deal. Now, Exhibit A 
to Exhibit 1 reflects that this new deed of trust—I say, 
reflects; maybe not the document, but I am saying, with 
all that has been brought in, that this conclusion may be 
reached, that it was proposed that the holders of the title 
at that time, in August 1951, were James Edward Yates 
and his wife, and that they proposed—when you speak of 
refinancing, that contemplates a negotiation between the 
debtor and a new creditor; is that right? 

The Witness: Yes, sir. 

The Court: And I would conclude that before you did 
anything with the Public Service that there had been 
some negotiations between your client, through yourself, 
as a new creditor, with your proposed debtor, who was 
also the original debtor, or who had assumed the indebted- 
ness, and that was James Edward Yates. 
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Now, you told me that there was a Yates connected with 
the Public Service. Is that the James Edward Yates? 

The Witness: No, sir. As far as I know, it is not, sir. 
It is a Charles Yates there that shows on Item 3. 


48 The Court: Did the proposition come to you, then, 

as you having a client who was willing to invest 
$4500 on a good first mortgage, and that they furnished 
the debtor, so to speak? 

The Witness: That is about, in effect, the way it would 
have come to me, yes. 

The Court: In other words, I want to get that straight 
now. I have had a lot of real estate transactions in my 
practice, and while the customs are different here, there 
are certain fundamental factual conditions that lead up to 
transactions. I have had many many transactions with an 
abstract company, and with the abstract company which 
| issued title insurance, where my client, either as the 
49 debtor or a proposed creditor, came to an agreement 
| with the other party about a proposed loan, and then 
we went to the abstract company, and possibly the abstract 
company, either itself or through someone else issued title 
insurance, and we asked for title insurance. They knew 
nothing about the negotiations. They were just interested 
‘in one thing: Where is the title, and whether it is a good 
title, and what exceptions are there in the way of liens. 

Now, in this transaction here, it would appear that it 
wasn’t of that type, and that you did business with the 
Public Service Company from the standpoint of your hav- 
ing a client who was agreeable to putting out $4500, pro- 
vided it was on a first mortgage or first deed of trust on 
good property. And you negotiated with the Public Serv- 
ice; and they furnished the security. That would appear 
to be it. 

The Witness: That is, in effect. We had no dealings 
with the debtors at all. I might say, Your Honor, that in 
this jurisdiction, real estate loans are primarily predicated 
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on the real estate. In other words, in Baltimore, they are 
very strict about who signs the mortgage, but not strictly 
so here in Washington. They go against the property 
solely. It is an easier remedy when we have trouble to 
foreclose. 

The Court: Well, that raises the distinction of this mod- 

ern banking. It used to be in the small commu- 
50 _— nities in banking they used to look to the moral obli- 

gation and they didn’t look much to the security; 
but with the growth of communities and people just can’t 
know each other like they did back in small communities, 
now you look to the security. Who the indorsers are on 
the note is really not too important. 

We will get on. I think I understand it. 

The Witness: May I say one thing further? The dis- 
crepancy that may be in Your Honor’s mind, the title search 
interim policy as of August 17, and the date we issued our 
letter—in other words, Your Honor seemed to be puzzled 
we didn’t expect to buy the first mortgage in the policy. 
The reason for our letter issuing on 26th of September was 
as a result of a call from the title company saying they 
were ready for the money. The mortgage was recorded 
sometime between August 17 and the time we issued our 
check. At least, we assume that. That is why we issued 
the check at that time. 

The Court: Let me understand that. Exhibit 6 is dated 
October 18. 

The Witness: That is correct. That is why we called him 
on several occasions to get that note, and why he issued 
interest from the date I issued the money up until the date 
of the signing of that note, or the dating of that note. That 
is why. We asumed that the note was already made at the 

time we issued our check. 
51 The Court: You issued your check when? 
The Witness: September 26, as I recall, Your 
Honor. 

The Court: Oh, yes, I see. This is the remitting letter; 

isn’t it? 
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The Witness: That is correct. 

The Court: All right. 

Mr. Campbell: Your Honor, since you have asked Mr. 
Clarke several questions concerning custom and usage in 
this jurisdiction, I would like Mr. Johnson to stipulate that 
Mr. Clarke is an expert in real estate matters. 

Mr. Johnson: He is an attorney in this jurisdiction. I 
couldn’t say anything against him. 

Mr. Campbell: Thank you. 

By Mr. Campbell: 


Q. Mr. Clarke, I show you a letter dated January 15, 
1952, from the Security Bank. A. Yes, sir, I can identify 
this letter. Letter came from the Security Bank originally 
to Mr. Gildenhorn, who brought it into my office. 

Mr. Campbell: Will you mark it, please. 

The Clerk: Plaintiff’s No. 7. 


52 (Whereupon Plaintiff’s Exhibit 7 was received in 


evidence.) 


The Witness: That letter, Your Honor, is not in the 
Court of Appeals file. I think the Clerk should make a 
notation so we will know which has to go back to the files. 

The Court: All right. You tell him that. 

The Witness: I will, sir. 

The Court: All right. 

Mr. Campbell: I would like to direct Your Honor’s at- 
tention to the fact that this refers to Item No. 2, if the 
Court please; and it shows as of the date of this letter, 
January 15, 1952, there was an unpaid balance on Item 2 
of $904.40. 

By Mr. Campbell: 

Q. Mr. Clarke, upon receipt of this letter, what did you 

do? A. Well, I first called Mr. Clark down at the Public 


Service Title Company, and once again asked why—lI asked 
why that had not been clarified and where the remainder of 
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the papers were that were due me, primarly, the in- 
d3 surance policy; and he stated that he had paid that 

off and that it was all clear. I thereafter, on the 
23rd of January, 1952, went down to the Recorder of Deeds 
Office myself and ran a cursory examination of the deeds 
on record from June of 1948. I am certain of that date, 
because on the back of the file I was keeping at that time, 
I made these notations. And my examination on the 23rd 
of January, 1952, revealed that he had paid off the second 
and the third items listed in the interim binder but had 
failed to pay off the first item in the interim binder. I then, 
after having determined that, called him immediately to 
find out why that had not been paid off; and at that time, 
for the first time, he stated to me that there was a defect 
in the title back sometime in 1890 or ’89, or somewhere 
back in there, and that his principal, the Metropolitan In- 
surance Company, would not permit him to issue the final 
policy until he clarified the defect. He explained to me 
about what the defect was, and that an adverse possession 
suit would be necessary unless we could get certain re- 
leases from heirs, but he thought that would be too difficult. 

He then asked that I give him a period of sixty to ninety 
days to remedy that defect; and I told him I would; and he 
assured me that he could get it done in that period of time; 
and then his insurance company, the Metropolitan Title 

Insurance Company would issue the policy. 
54 I waited approximately sixty to ninety days; re- 
ceived nothing further from him; made several calls 
to him; and finally, on May 27, I sent another letter to the 
title company requesting all of the papers in the case here 
concerning this Yates property. 

Q. Are you referring to a letter dated May 27, 1952? A. 
I am, sir. ; 

Mr. Johnson: If Your Honor please, in the interest of 
familiarizing Your Honor with what went on, subject to 
my objection to relevancy and materiality. 

The Court: In other words, you are preserving your ob- 
jection to save that point of agency? 
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Mr. Johnson: Yes, sir. 

The Witness: As I recall, there was no answer. I never 
received any written answer to my letter; and I don’t re- 
call receiving any telephone answer to my letter. I did 
make a couple ealls during the intervening period; and 
finally, in August of—between May 27 and August 27, I 
again sent another letter to him; and at that time, told him 
that we just had to have this paid up, and in view of the 
fact that the note which we held now, which payments had 
been fairly current on, had become delinquent and because 
of the title defect, and not having paid off the prior exist- 

ing loan, that we were not in a position to foreclose, 
55 unless we would do it subject to this existing note 
which was ahead of ours. 

I didn’t receive any correspondence or conversations 
from him, or any acknowledgment of my letter of August 
27. Thereafter, I ascertained—this was, I would say, 
roughly, perhaps in October of ’52—that the Public Serv- 
ice Title Company bank account, trustee account, to which 
my check had been deposited, no longer existed at that 
bank. 

I then took this matter to the authorities here in the Dis- 
trict of Columbia, and had conversations with Mr. Jerome 
Clark there on either one or two times; and I think the 
second time it was sometime in November, as I recall, Mr. 
Johnson was present, he advised me that concerning the 
situation—he was attempting to ask me to extend time on 
behalf of Mr. Clark and everyone to clarify the title; and 
I told him he could have a year to clarify the title if it was 
necessary to do so, but the first loan should be paid off and 
the insurance policy should be issued. 

He advised me that they could not issue and would not 
issue the policy to me. 


By Mr. Campbell: 


Q. Mr. Clarke, did you subsequently receive a letter from 
Mr. Johnson? A. I did, sir. 
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Mr. Campbell: Your Honor, prior to identifying 
56 this document, I would like to offer into evidence 
these two letters referred to by Mr. Clarke. They 

will be 8 and 9, I believe. 


(Whereupon the said documents were marked Plaintiff’s 
Exhibits 8 and 9 and received in evidence.) 


The Witness: Yes; this letter is from Henry Lincoln 
Johnson, dated November 12; and I would approximate I 
received it the following business day. Previously intro- 
duced as part of the Court’s record. That fairly well re- 
iterates what I said concerning the fact they acknowledged 
there was a title defect and that their insurance company 
would not issue a certificate of title. 


By Mr. Campbell: 


Q. At this time, Mr. Johnson was representing the De- 
fendant in this case? A. That, I am a hundred per cent 
sure of. I don’t recall him making any other statement 
that he directly represented the Defendant in this case at 


that time. I can’t say that I recall that he made that 
statement. 
In his letter there, he does refer to, ‘‘our insurance com- 
>9 
Mr. Campbell: This will be 10. 
os e s 2 e 


By Mr. Campbell: 


Q. It is your understanding, Mr. Clarke, that a defect in 
title did exist? A. Pardon me, I didn’t hear that question. 

Q. It was your understanding from your conversation 
with Mr. Johnson that they considered a defect existing 
regarding these properties? A. Yes; he acknowledge that 
to me both orally and in his letter that such a defect 
existed as of August 17, 1951. 

Q. Mr. Clarke, you have represented numerous people 
in transfer of real estate and settlements in this juris- 
diction? A. Yes, I have. 
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Q. In the past, have you ever received any interim in- 
surance binders from the Metropolitan Title Guaranty 
Company? <A. Yes, I have, sir. I may not have received 
them in my name, but I either received them in my name 
or in my clients’ names. 

Q. To your best recollection, how many such interim 
binders have you received from the Metropolitan Title — 
Guaranty Company? A. I would say that I have received 
four other interim binder policies from the Metropolitan 

Insurance Company. 
58 Q. What company or agent in the District of 
Columbia sent you these interim binders? 

Mr. Johnson: I object to that, if Your Honor please. 
I don’t think he can do it that way. 

Mr. Campbell: I think that is perfectly proper, Your 
Honor, to show who represented the Metropolitan Title 
Guaranty Company in prior transactions in the District 
of Columbia. 

Mr. Johnson: I think that is regulated by statute here, 
though; and I think in order to be an insurance agent for 
‘an insurance company here, you have to be registered with 
the District of Columbia; and hearsay talk or Mr. Clarke’s 
conclusion as to who is an agent of an insurance company 
that is covered by a statute here wouldn’t be of any 
probative value at all. 

The Court: I think it is custom to go to a matter of 
eustom. I think it is proper, Mr. Johnson. Overruled. 

The Witness: They were all issued by the Public Service 
Title Company. 


By Mr. Campbell: 


Q. These other transactions you refer to involving in- 
surance binders issued by the Metropolitan Title Guaranty 
Company through Public Service Title Company, in any 
of those instances, did you surrender the interim binder 

prior to the delivery of the final policy? 
59 Mr. Johnson: I object to that. That would be 
immaterial what he did in other cases. 
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Mr. Campbell: I submit, Your Honor, we intend to prove 
by this testimony and other testimony, it is the custom in 
the District of Columbia that interim binders are never 
surrendered. 

Mr. Johnson: I don’t think he can do that. It is one 
thing to vary the terms of a written contract, and where a 
written contract provides exactly what it means, and say 
there is some custom. You can’t show what this gentleman 
did in three or four isolated instances in any event. 
Suppose he did it three or four times. It wouldn’t change 
that contract. That is a written contract. There is no 
custom contrary to a contract. 

Mr. Campbell: Your Honor, the law is well established 
that you.can vary the written terms of a contract by 
custom and usage particularly in procedural matters of 
submitting and exchanging documents. We will show 
Your Honor— 

‘The Court: Well, technically, it isn’t the question of 
varying the terms of a written contract. It is a question 
of waiver. | 

Mr. Johnson: If Your Honor please, the only way you 
could get a waiver of a written contract would be by a 

principal. You couldn’t have an agent waive a 
60 written contract signed by its principal. This con- 

tract isn’t signed by an agent. You can’t say that 
an agent orally or by custom waived something that you 
haven’t any expression at all from the principal in a 
written, formal contract. These contracts are required 
under law to be submitted. The policies of insurance, 
under our law of the District of Columbia, are to be sub- 
mitted and approved by the Department of Insurance. 
They are binding on the company; they are binding upon 
the public; and they are binding on the policyholders. In 
other words, those forms are fixed and set by law here. 
Now, it wouldn’t make any difference what they did if it 
was contrary to the law. If the law requires you to do it 
in one fashion, you can’t say, oh, well, I am not going to 
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pay any attention to it. I am going to do it in another. 
And an agent can’t vary a contract if he is not a party. 
He is not the issuing party. 

We are at the place in this thing where we have to prove 
once and for all, was any money ever paid to these people 
for this policy. We have traveled a great distance in the 
interest of finding what the background of this thing is, 
and we have traveled a great distance and let in a lot of 
evidence about conversation over a period of the last two 
or three hours; but we haven’t come to the place where 
they have even proven the fourth paragraph of their com- 

plaint, which is the genesis they have to start from. 
61 You sue on a binder that provides in its very face 

that it is not a contract in insurance, that promises 
you nothing, that affords you no relief, that says, in order 
for you to get insurance, you have to get two things. With- 
out showing those conditions precedent, either the pay- 
ment of the money or the delivery, or a request to the 
Metropolitan Guarantee Company that they do it—they 
seek to show by some oral representations to an agent, 
who didn’t issue it, that something else happened, without 
showing the payment of the premium or the return of 
the interim binder or the demand for the policy. 

The Court: Well, I am going to sustain that objection. 
Not on the ground so much that Mr. Johnson relies upon; 
for I think that I was clearly right in letting the testimony 
as to custom go in as to the delivery of the binders through 
the Public Title Company; but I think that a question of 
the waiver of express terms of a contract should be a mat- 
ter for the Court to determine on the facts of the par- 
ticular case and not on custom. I think that waiver of the 
express terms of a written document ought to be a conclu- 
sion that the trial Court would reach on the facts of that 
individual case, not on custom. 


* S xz s ° & & e e & 


62 A. I originally requested it at the time we put our 
money up, which was back in September of ’51. I 
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then requested it again between September 26, ’51 and 
the date on which I received the note, which was approxi- 
mately the 19th of October. I recall I requested it the first 
part of January of 52. I demanded it again at the end 
of January, after I finished my own title search. I then 
requested it again by my letters of May 27 and August 27 
of ’52, on those two occasions; and I demanded it on two 
other occasions in the local authorities’ office here; and 
on one occasion there. Mr. Johnson was present, which I 
have testified about. That was up to the end of 752. 

I then had other conversations, not with the Public 
Service Title Company, but with the Metropolitan Title 
Guaranty Company of New York, wherein I also— 

Mr. Johnson: Can you fix the dates of those, if Your 
Honor please, so I can have something? 

The Witness: Yes. I think one of them was—it was in 
December. 

Mr. Campbell: If Your Honor please, so there will be 

no question as to these dates, I would like for Mr. 
63 Clarke to refer to some of the correspondence he 
has had with the Guaranty Company. 

The Witness: Yes; I could be more accurate with the 
dates. 

Mr. Johnson: If the demands occurred in the letters, 
the letters are the best evidence. 

The Witness: I will put those in, what I say, but I also 
had oral conversations with a Mr. Mac Seltzer, of the title 
company. 

The Court: He may use them to refresh his recollection. 

The Witness: Well, on May 6 of ’53, I wrote a letter, 
setting forth the circumstances in respect to the Metro- 
politan Title Company. There was no demand in it at 
that time. I had a conversation by telephone Monday; Mr. 
Mac Seltzer called me on May 8, 1953. I am able to place 
that date by referring to my letter here, and by the nota- 
tion which I made about the phone conversation, that I 
had a phone call from New York from Mr. Mac Seltzer. 
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64 By Mr. Campbell: 


Q. On one of these occasions that you talked to Mr. 
Mac Seltzer, did you go to New York? A. Yes, sir. 
I was in New York. I was trying to place it with respect 
to this December date. If I read this letter, I might be 

able to place whether I talked to him before or 
65 after this in just a second. 

I believe it was sometime after these letters in 
December of 753 that I had another phone conversation 
with Mr. Mac Seltzer; while I was in New York, visiting, 
I called him locally. 

Q. Now, at any time in your discussions with Mr. John- 
son or Mr. Mac Seltzer, or any officers or agents of the 
Public Service Company, did anyone request or suggest 
that the premium had not been paid on this interim policy? 
A. No, sir. 

Q. At any time did they state that the policy was not 
being issued because of non-payment of premium? A. 
No, sir. 
| Q. Why did they refuse to issue the policy? A. Based 
on Mr. Johnson’s statement and Mr. Clark’s statement, 
Jerome Clark’s statement, it was because of the title 
defect; and their principal, the Metropolitan Title Guar- 
anty Company, would not permit them to issue the 
property. 

Q. According to the usage and custom in the District of 
Columbia, how are insurance binder premiums paid? 

Mr. Johnson: If Your Honor please, I don’t think that 
you can prove it that way. I don’t think that he can 
prove—the same thing about the custom—he can’t vary 

the terms of that contract by custom. 
66 Mr. Campbell: Your Honor, we are not attempt- 
ing to change the terms of this agreement. We 
merely wish to show payment. We do not have the books 
and records of the company. They are within your dis- 
cretion, within your power. 
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Mr. Johnson: They are not within my anything. I don’t 
have any books and records of anything; but you can’t 
vary the terms of this thing by a custom. I mean, this 
contract refers to a premium that is supposed to be paid, 
affirmatively and in writing. I don’t think you can say— 
by custom—something else. I don’t know what the other 
companies do about their interim binders. 

The Court: Well, I think that where there are opposing 
agencies under trustees, I think custom as to the payment 
of the premium to the insurance company which issues the 
policy can be proved by custom. I will overrule that ob- 
jection. 


By Mr. Campbell: 


Q. Will you answer the question, Mr. Clarke? A. Yes, 


_ sir. By custom, in this jurisdiction, in all transactions at 
_ all the title companies, with particular reference to the 
. Public Service Title Company, the money advanced by the 
mortgage holder is given a credit to the owner of the prop- 
erty, from which charges are made. 

Mr. Johnson: If Your Honor please— 

The Witness: From that charge is deducted the 

67 premium for the isurance, and the net amount is re- 

mitted to the principal, less the commission that 
would be due to the agent in the case. 

Mr. Johnson: If Your Honor please, I move that that be 
stricken. That isn’t proving any general custom. 

Mr. Campbell: I submit it is, Your Honor. Mr. Johnson 
stipulated that Mr. Clarke is an expert. He has testified 
as not only custom with this company but with every com- 
pany in the District of Columbia. 


69 The Court: Well, the complaint proceeds on the 
theory that there was a defect in the title and that 
that was the reason for the non-issuances of the policy, and 
the suit is based upon the binder, with the allegation that 
there was a failure to include the defect in the binder. 
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Now, what is the objection? The question is as to cus- 
tom as to payment of premiums? 

Mr. Campbell: Yes, sir. 

The Court: All right. I will deny the motion to strike. 


By Mr. Campbell: 


Q. Mr. Clarke, you referred to numerous letters that 
you mailed to the Metropolitan Title Guaranty Company. 
Will you please identify each one in chronological order 
‘so that we may offer them in evidence? A. Here is a 
letter of May 6, 1953, which I addressed to the Metro- 
politan Title Company. 
| Q. And on this letter you also made a notation of your 
telephone call? A. That I received a phone call from 
Mr. Mae Seltzer, who was in New York, as I recall. He 
called me back on the 8th of May. 

The second letter here is a letter of December 7; and 
reading it again, I see in here I refer to a phone conver- 

sation that I had with him in New York; so I 


- (70 visited him or called him, rather, while I was in 


New York sometime prior to December 7 of 753, 
where I had that other conversation with him. 

Q. That is a letter dated December 7? A. Yes. If I 
recall, that was the conversation wherein he acknowledged 
that the binder policies are issued in blank—the forms 
are all left with Mr. Clark of the Public Service Title 
Company here; because thereafter, I had to send him a 
photostatic copy of the binder. He requested it. 

_ Q. Do you have a copy of the letter wherein he requested 
the photostatic copy of the binder? A. That is a letter 
here of December 21. 

Q. 1953. And prior to the receipt of this letter, he in- 
formed you that they did not have a copy of the interim 
binder? A. That is correct. 

Mr. Johnson: With regard to these letters and the con- 
versations between counsel and his client, I think they 
ought to be identified so that I can tell which ones he is 


talking about. 
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Mr. Campbell: Yes. 
The Witness: Here is the letter of December 8. All the 
letters of correspondence between Mr. Mac Seltzer and my- 
self. 
71 Mr Campbell: None of these are exhibits. 
The Clerk: Do you want them marked in sequence? 
Mr. Campbell: In chronological order. 


Mr. Campbell: Your Honor, I offer in evidence 
Plaintiff’s Exhibits Nos. 11, 12, 13, 14, 15, and 16. 

The Court: All right, admitted. 
2 s ° s e & Sd] ge e es 


Mr. Campbell: Your Honor, in Mr. Seltzer’s letter dated 
December 8, 1953, which is Plaintiff’s Exhibit No. 11, he 
also enclosed a carbon copy of a letter. I would also like 
to offer in evidence at this time the carbon copy of the 
letter submitted by Mr. Seltzer. 


Mr. Johnson: We have no objection to these. 

Mr. Campbell: I suggest they be made Plaintiff’s Ex- 
hibits 11-B and C. 

The Clerk: Plaintiff’s Exhibits 11-B and C. 

The Court: Admitted. 


oS e a e 
By Mr. Campbell: 


Q. Mr. Clarke, was there eventually a foreclosure upon 
this property? A. Yes, sir. 

Q. When did that take place? A. AsI recall it was some- 
time in April of 1953. 

Q. Did the Plaintiff in this action receive any proceeds 
from the forclosure sale? A. No, sir, he did not. 

Q. Have you computed the damages resulting from this 
defect in title? 

Mr. Johnson: I don’t think he can do that, if Your 
Honor please. He can’t compute them. He can say 








48 


what he received, and that _ of thing. I don’t think he 
ean compute them. 
The Court: Yes. 


By Mr. Campbell: 


Q. Will you please state to the Court the amount of 
payments you received upon this first deed of trust and the 
resulting balances? A. We, of course, originally issued 
the $4,000 check; and we received payments through our 
bank where the note was collected, which was at the Secur- 

ity Bank; and said payments are reflected on the 
74 face of the note. 
Mr. Campbell: I believe, Your Honor, it is stated 
at the bottom of the note, $4,300-some-odd. 

The Court: $4,335.19. 

The Witness: That is correct, sir. Now, subtracting the 
difference between the $4,000, the money that was put up, 
less the payments which were received—it was approxi- 
mately $165—that left a balance of $3,000— 

The Court: That first propostition, say that again. 

The Witness: Computing the actual loss, Your Honor, we 
took the figure $4,000, and then credited against the $4,000 
all the payments received on the note, which was approxi- 
mately,—on the note, the difference is the difference be- 
tween $4500 and $4,335.19; so we credited that difference 
against the $4,000. 

The Court: You mean the principal payments? 

The Witness: That is correct, sir. 

The Court: And they amounted to how much? 

The Witness: Approximately $165. There is a differ- 
ence of 19 cents. The exact balance would be $3,835.19. 
Then with that figure of $3,835,19, upon filing suit, we 
applied interest at the rate of six per cent on that balance, 
from March 23, 1953, which was the date of the last pay- 
ment on the note, until February 9, 1954, which was the 

date of filing this action, and interest at six per 

75 cent computed on that came out approximately $200. 
That made the exact loss figure as $4,036.58. 

Mr. Campbell: I have no further questions, Your Honor. 





Cross Examination 
By Mr. Johnson: 


Q. Now, Mr. Clarke, what. specific defect do you claim 
existed in this real estate? A. My best answer to that is 
referring to your letter that you set forth. 

Q. Is that the defect that you claim? A. No, sir. That 
is the first time I was advised of it or had any written 
knowledge of the defect; and I have a representative from 
the title company to testify exactly— 

Q. No, sir, I just want you to answer the questions 
specifically that I ask. What defect do you claim occa- 
sioned you any loss? A. By the failure of the interim 
binder to set forth the fact that there was a defect in the 
title in respect that Mr. and Mrs. Yates did not have a 
valid title, because of an estate back somewheres around 
the 1800’s involving, I believe, the Andrew Small Estate, 
that all interests had not been acquired. 


76 Q. Will you tell the Court how that defect directly 

caused you any damage? A. If that defect had been 
listed on the interim binder policy, I would not have ad- 
vanced the money to the title company until such time as 
the title company had certified that they had eliminated 
that defect. By failing to put the defect there, relying on 
the policy, I sent the check. 

Q. I see. So you say the defect that occurred in the 
policy was your reliance on the interim binder policy? A. 
I think you have a right to rely on that, sir. That is the 
purpose of it. 


78 By Mr. Johnson: 


Q. Didn’t the Public Service Title Company, through 
me, offer you a title clear of all defects except a defect 
occasioned during a Marshal Sale? A. Are you referring 
to a Marshal Sale back in 1890-something? 
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Q. No, sir. A. What year, sir? 

Q. A Marshall Sale in which the one-fourth undivided 
interest of Damon Geigler was conveyed in the District 
Court of the United States, then the Supreme Court of 
the District of Columbia. A. What year was that? 

Q. Well, maybe I can refresh your recollection, sir. Do 
you recall receiving this letter from me? A. Yes, sir. 

Q. Now, is that an offer—you may read it first, sir. A. 

I think, of course, the letter speaks for itself. I 
79 will be glad to read it out loud if you would like the 
Court to hear it. 

Q. No, sir. You have spoken of the defect you claim 
eaused you the damage. A. That is right. 

Q. Did the Public Service Title Company offer you in- 
surance for the very defect that you say occasioned your 
damage? <A. No, sir. 

Q. In that letter? A. No, sir. Said in here: 

‘Our insuring company will not permit us, I am in- 
formed, to issue a certificate of title with this state of 
affairs. On the other hand, if your client will accept a title 
subject to the exceptions hereinabove set out, we will pay 
off the remainder of the first trust and issue a certificate to 
you as a first trust lienor with the exceptions noted.”’ 


80 A. That is upon which I what? 

Q. Didn’t you just finish telling His Honor, sir, 
that—you had enumerated and described the defect in this 
title that you said occasioned the damage that you outlined 
to His Honor a few minutes ago; did you not, sir? A. No; 
I said the defect of which we had been advised was failed 
to be listed. 

Q. Do you know what defect caused your damage? A. 
Based on what the Realty Title Company have examined, 
I know, yes, sir. 

Q. You have qualified yourself as an expert, sir. Do 
you know what damage was occasioned by any defect? 
Do you know what your damage is? A. Yes; we have 
testified to the damage. 





ol 


Q. Is the defect that you set out a few minutes ago as 
the occasion of your damage the defect that you are 
claiming? 

Mr. Campbell: If the Court please, I object to this line 
of questioning. It appears that there are two defects, 
and he wishes to have one enumerated. It makes no dif- 

ference, for the purpose of this case, as long as they 
81 are admitted, two defects not contained in the interim 
binder. 


By Mr. Johnson: 


Q. Didn’t the Public Service Title Company, sir, offer 
to insure you against the very defect that you just finished 
telling His Honor occasioned your damage? A. No, sir. 

Q. Well, is that one of the exceptions in this letter, sir? 
A. By that you mean the defect that I am advised—that 
I said is present in the title? 

Q. No, sir, the defect that you just finished telling His 

Honor occasioned your damage. <A. Let me put it 
82 this way. You claim one defect in this title and the 
Realty Title claims another. 

Q. I understand that, sir; but you just finished telling 
His Honor— A. I was never offered any insurance on 
either defect. 

Q. Just a second, Mr. Clarke. Didn’t you just tell His 
Honor what defect occasioned your damage? A. I said 
what defect that I know existed in the title, yes. 

Q. I see, sir. And that defect isn’t noted in the ex- 
ceptions in this letter, is it, sir? A. No, it is a different de- 
fect. You have another one set out in there. 

Q. Now, have you any evidence whatsoever in your 
possession that you ever sent back the interim binder cer- 
tificate to the Metropolitan Title Guaranty Company, sir? 
A. No. There was no demand for it. We never sent it. 
We dealt through their agent, Public Service Title Com- 


pany. 











52 


Q. You never turned it over to anybody? A. Interim 
binder policy? 

Q. Yes, sir. A. United States Government. 

Q. You kept it in your possession until you used it in 

the prosecution of the case of the Public Service— 
83 A. I didn’t prosecute the case. The Government. 

Q. Until you participated in it? A. I appeared as 
@ witness. The Government had it in their file. 

Q. In that case, did you or did you not claim that 
you and your client still had the property rights in that 
$4,000, under oath? A. In a part of it, you might say, in 
respect—actually, we didn’t claim any. The claim of the 
Government there was that a larceny, I believe, after trust 
had been committed by the Public Service Title Company. 

Q. Weren’t you the complaining witness in that case, 
sir; and you claimed that that money was stolen from you, 
as a representative of Mr. Gildenhorn? A. I was not the 
complaining witness. I testified in that case. 

Q. Mr. Gildenhorn was the complaining witness? A. 
Right. 

_ Q. Mr. Gildenhorn is the Plaintiff in this case? A. That 
is right. | 

Q. He is the Plaintiff claiming this $4,000-some-odd 
damages; isn’t he, sir? A. Yes, sir. 

Q. Isn’t that the same money, or part of it that 
84 you claim that the Public Service Title Company 
and Jerome Clark, individually, stole from you or 
Mr. Gildenhorn? A. I believe the Government—I didn’t 
claim that. 
- Q. Didn’t you claim it under oath on the stand, sir? A. I 
did not, sir. I set forth the facts. The Government made 
the charges as to what they were. 

Q. You did: not claim they took it away from you? A. 
You want me to state exactly what I stated? 

Q. Did you claim any property right in that at all? A. . 
No, sir. 

Q. You said the money didn’t belong to you? A. It 
doesn’t. 
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Q. It didn’t belong to Mr. Gildenhorn? A. I didn’t say 
that. 

Q. Did it belong to Mr. Gildenhorn? A. That was for 
the Court to determine. 

Q. Did you testify that it belonged to Mr. Gildenhorn? 
A. I testified the balance, after we had issued the $4,000, 
that part of the money had been used to pay off two of 
the trusts, and when the problem developed in 1952, and the 
conversations with you, that representation was made that 
there was a balance on hand with which to pay off the 
remaining lien, and that you all stated you would clarify 

the title as to this defect ; and that they didn’t clarify 
85 the title; and on the otherhand, at a later date, that 

they were unable to aseertain the whereabouts of 
the money. 

Q. Now, when you received this letter offering to give 
you an insured title, insuring you against any damage on 
account of the very defect that you claim occasioned you 
this damage here, why didn’t you except it? A. Mr. John- 
son, your letter doesn’t say that. Read your letter. It 
doesn’t offer to do anything. It says you wouldn’t issue 
a certificate of title. 

Q. Now, Mr. Clarke, did you ever, personally, or in any 
otherway, pay anybody an imsurance premium in this 
case? A. Yes, sir. 

Q. Who? A. We paid it to Public Service Title Com- 


pany. 

Q. How did you pay it to them, sir? A. As I testified 
is customary in these transactions. 

Q. Just tell me how you paid it, not what the custom 
is. A. I am telling you how it was paid in this case, 


_ the way I previously testified. The money was advanced, 


the money was to be used for settlement out of which a 

fee would be deducted by the Publie Service Title Com- 

pany for the policy, and that, less their premium or com- 

mission that they would receive as agent, the balance would 
be forwarded to the home office. 


86 Q. Are you referring to the $4,000 check, sir? A. 


That is right, sir. 


a 


Neg 
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Q. Is that Plaintiff’s Exhibit No. 2, sir? <A. Yes, it is 
Plaintiff’s Exhibit No. 3. 
Q. And that was the check that you testified the proceeds 
of it Mr. Gildenhorn gave you? A. That is right. 
Q. That is Mr. Gildenhorn’s money? A. That is cor- 
Q. Didn’t you tell the public. Service Title Company 
what to do with every penny of that money? A. No, sir. 
Q. Didn’t you tell them they were to purchase a note? 
A. No; I told them the money was enclosed for the pur- 
ehase. 
 Q. You didn’t say anything about the insurance pre- 
mium? A. Told them to issue a certificate of title? 
Q. You told them to issue a certificate of title. A. 
Yes, sir. 
Q. In that letter of conveyance, sir? A. Yes, sir. 
~ Q. Now, you say in that letter you told them something 
about—did you say anything about a policy of insurance, 
title insurance? A. We had an interim binder or 


87 policy in my possession then. 
Q. No, sir. 
Mr. Campbell: I submit, the letter speaks for itself, 
and { think that should be introduced or referred to. 


By Mr. Johnson: 


Q. Is it your testimony—is there any mention in this 
letter—I am going to show it to you—whatsoever about 
title insurance? A. The letter speaks for itself. There 
is nothing in there, no. 

Q. Then you did not tell them when you sent them the 
$4,000 anything about title insurance; did you, sir? A. 
Yes, I Ape sir. 
| I said, in the letter? A. Not in the letter, no sir. 

That is the letter in which you directed them what 

to do with the $4,000? A. That is the letter in which I 

aod for the certificate of title. 
 Q. In that same letter, you directed them what to do 
with the $4,000? A. I told them that enclosed was the 
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$4,000 for the purchase of the note. I didn’t tell them any- 
thing further than that. 

88 Q. Do you know whether that note was purchased? 
A. I would assume so; it was sent to us. 

Q. Don’t you know all about that note, Mr. Clarke? 
A. What do you mean by that, sir? 

Q. Isn’t the lady who is the payee of that note your 
secretary? A. Yes, sir; I testified to that. 

Q. Aren’t you the trustee under the deed of trust that 
secured that note; one, your brother, and the other a rela- _ 
tive, sir? A. No, sir; one is a brother, and the other is 
myself, as I recall. 

Q. So you and your brother and your secretary were 
the trustees and the cestui que trust in that trust; were 
you not? A. No, sir. 

Q. Wasn’t your secretary the payee of the note? A. 
Yes, sir. 

Q. That would be the cestui que trust; wouldn’t it? <A. 
I know she has no other interest in the note. 

Q. Would she indorse it over to Mr. Gildenhorn, your 
client? Is that correct? A. That is correct. 


89 Q. FE see. Now, tell me this, sir: At the begin- 
ning of this testimony, there was some talk about 
$4,500. A. Yes, sir. 

Q. Was there any $4,500 sent? A. No, $4,000. 

Q. Why was the difference between $4,500 and $4,000? 
A. That is.what we purchased the note for. 

Q. But the note wasn’t in existence when you talked 
about purchasing it, sir. A. Originally, when we heard 
about it, or, rather, when we got the binder policy, it 

was not in existence, so far as we knew. 

90 Q. Before you got the binder policy, you said you 
had a conversation with him? A. That is night. 

Q. At that time, the note was in existence, sir? A. At 
that time, I had no knowledge of it. 


AY) 


babi 
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 Q. Didn’t he tell you he was offering you a note for 
sale? A. That is right; he had a note for sale. 

_ Q. You knew, then, that the note that you were a 
purchase was in existence? A. Not at that time, no, sir 


93 Q. About this particular— A. Yes, sir. Will you 
hand me the Court of Appeals record? I will show 
you that Mr. Clark stated to the Court of Appeals that 
there was such a defect. He was your client at the time; 
wasn’t he sir? 
On February 2, 1955, United States District Court of 
the District of Columbia, Mr. Jerome Clark, who was the 
president and principal officer of the Public Service Title 
Company stated in an affidavit, in support of his appli- 
eation for leave to proceed without prepayment of 
94  eosts, in Paragraph 5— I will leave off the main 
portion of the paragraph and quote just part of it: 
*‘From which the company delivered the promissory 
note of the borrower to the lender. When a defect in the 
title prevented certification of title...” 
Signed, “‘ Jerome Clark.”’ 
Mr. Campbell: Since the witness has referred to that, 
I would like to make it clear in the record as to what he 
is reading from, if I may. He is reading from a paper 
filed February 2, 1955, in Criminal No. 583-54, entitled, 
“‘United States v. Jerome Clark.”’ 


By Mr. Johnson: 


Q. Now, Mr. Clarke, by what do you determine that that 
is the same defect that you are talking about? <A. I don’t 
elaim that it is the same defect. Since the defect that Mr. 
Clark originally referred to was this Geigler matter, which 
you set forth in your letter of November 12, of ’52. 

Q. I see, sir. Now, tell me this, Mr. Clarke: During 
all of the time that you thought you had insurance against 
this defect, did you ever write the Metropolitan Title 
Guaranty Company a letter in which you set out this de- 
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fect and claimed that they should repair it so that you 
might not be damaged? A. Yes, sir. 
95 Q. When, sir? A.I think it was May of 1953. 
Q. The damage had already been done then; 
hadn’t it, sir? A. The letter is in there. 

Q. Had the damage been done, sir? A. I was dealing 
with their agent and with you; in November of 1952, you 
said they wouldn’t issue such a policy. 

Q. You said you had one, didn’t you, sir? A. A what? 

Q. A policy. A. I have an interim binder policy. 

Q. Don’t you think they were bound under that poms 
A. Yes, sir. 


96 A. The occasion of writing the letter was the fact 
that you were at that time appearing on behalf of 
Mr. Jerome Clark and the Public Service Title Company. 

Q. Then you knew I was not representing the Metro- 
politan Title Guaranty Company; didn’t you, sir? A. No, 
sir, I did not, because the last paragraph of your letter 
says—lI forget the exact terminology—“our insurance com- 
pany,” I believe. 

Q. That would negate that I was talking about the 
Metropolitan Title Guaranty? A. “Our imsurance com- 
pany,’’? would indicate to me you were an officer of the 
Public Service, or some joint interest you had in this in- 
surance company. 

Q. I was attorney for them. You — from that 
I had some interest in the insurance company? A. I 
would presume. 

Q. Is there any basis in fact for your presumption other 
than that? A. The fact that you made a positive repre- 
sentation to me at the District Attorney’s office: that the 

insurance company would not. permit you to issue or 
97 to secure a policy from them until this title defect 

- ‘was eliminated. 

Q. I say, but other than that, there is no sign, semblance 
that you can testify to that I ever represented myself to 
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be or that I ever wrote and represented myself in writing 
as an agent, attorney for the Metropolitan Title Guaranty 
Company until this suit was filed; is that correct, sir? 
A. Other than those two insurances, no. 


a 2 a 2 e oe = s 2s a 
98 Q. Isee. But did you ever during that period of 
time make a claim under the policy that you claimed 

that you had on account of this particular defect that you 
claim occasioned you your damage? A. I didn’t have any 
damage at that time, sir, 1952. 
| Q. I see. You didn’t have any damage in 1952? A. 
That is right. 

Q. What occasioned your damage? A. We still had the 
possibility of working this thing out. 

Q. What occasioned your damage, sir? A. The realiza- 
tion—the breach, you might say, of the contract was there, 
and the final ascertainment of the damages when the prop- 


erty was finally wiped out by foreclosure. 
99 By Mr. Johnson: 


| Q. What part of the particular policy that you filed your 
suit on do you claim promises to pay you any damages at 
all? 

| Mr. Campbell: I renew my objection, Your Honor. 

The Court: Overruled. 

The Witness: I will take, first of all, the over-all policy, 
Mr. Johnson, is a representation of the title condition of 
the property, and like a misrepresentation, it did not 
contain the defect, and because of that failure to contain it, 
it caused us to issue a check to the Public Service Title 


Company. 
By Mr. Johnson: 
Q. Is that where your damage occurred, sir? A. You 
asked me a question. I am answering it, where I rely 
on this policy. Then you state right in the policy 
100 here, in Pargraph 2: 
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‘‘Metropolitan Title Guaranty Company through the 
offices of the Public Service Title Company Incorporated 
hereby certifies 

“That it has caused the title to the land described in 
Schedule A hereof to be examined and that, according to 
the records of the District of Columbia on 8/17, 1954, at 
4 o’clock p.m., which is the effective date of this Interim 
Binder, the title to said land was good in fee simple in 

“James Edward Yates et ux, Margaret T. Yates, Ten- 
ants by the Entirety, subject only to the defects, liens, and 
encumbrances all as shown in Schedule B hereof.” 


Q. Now, what happens if it is not true, sir? A. I think 
the Defendant company should pay us. 

Q. Where in the contract does it tell you? A. Where 
does it tell me? 

Q. Yes, sir. A. Like I said, sir, it is a misrepresenta- 
tion, and what we relied on. It is an interim policy, 
stating a fact that they have caused the title to be exam- 
ined and they failed to set forth the defect. 

If you are asking for an opinion, I have no objection to 
expressing one. 

Q. But there is no promise in here; is that cor- 
101 rect, sir? A. Let me look further. I may find that 
for you, too. It states down here, under “Special 

No 2 

“The Insured under the Guaranty Policy will be indem- 
nified only against such defects, liens, encumbrances as 
may be evidence by the records of the District of Colum- 
bia, at the date of the policy, and not against any other 
matters.” 

That, in my opinion, in the negative way, states that 
they will indemnify if they fail to list any of those defects, 
liens or encumbrances which are on record. 

Q. Is that what you are depending on, sir? A. We are 
depending on the entire policy, sir. 

Q. I see, sir. All right. Can you tell me, sir, how 
much was asked and how much you promised to pay for 
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your insurance? A. As I stated before, by the custom of 
these transactions, the amount is deducted out of the 
check which we forward and charged against the owner 
of the property. 
Q. You don’t know then, sir; do you? A. The exact 
amount, no, sir. 
Q. Do you know the approximate amount? A. There 
is no charge for that policy, as I recall. It says so right 
in it. 

102 Q. No charge for this one? A. That is what it 
says there. 

_ Q. No charge for this interim binder? A. That is right. 

Q. Then that is a different one than the one you are 
suing on? A. No; suing on the interim binder. That is 
@ guarantee to issue the final insurance policy. 

Q. Doesn’t your complaint say the one you are suing 
on? 

Mr. Campbell: I object to that question. The complaint 
states, “for valuable consideration.” That could very well 
mean exchange of mutual promises. 

Mr. Johnson: It says further than that, “did purchase.” 

Mr. Campbell: Doesn’t have to be necessarily money. 


By Mr. Johnson: 


Q. How did you purchase it with mutual promises? 
A. That policy says they will issue the final policy and 
the charge in the final policy is incorporated to cover both 
the interim policy and the policy that is issued. 

Q. But your complaint says you did purchase. Now, 
when did you purchase it? A. When we issued our check 
to the Public Service Title Company, sir. 

Q. I thought your letter enclosing the $4,000 said 

103 that was for the purchase of a note? A. And it 
says in there, to use it for the certificate of title, 

too, sir. 
It doesn’t say so——A. Says to issue a certificate of 


Q. 
itle. 
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Q. It doesn’t say to purchase anything other than the 
note? A. I don’t expect to get it for nothing, sir. 

Q. Then you expected to pay something else for it? 
A. For what? 

Q. Then you weren’t going to pay $4,000 for the note; 
is that the idea, sir? A. Just a minute. Do you mean 
was to be paid for the note? Yes, that is true. 

Q. Well, that $4,000 was to be paid for the note. How 
much was to be paid for the insurance? A. Any part of 
the proceeds of the $4,000 could be used to clarify the 
title. 

Q. The $4,000 belonged to the Yates; didn’t it? A. Sub- 
ject to the Title Company deducting the usual charges for 
the insurance policy and for whatever else is necessary to 
clarify the title. 

Q. You had nothing to do with that, though; did you, 

sir? A. With what, sir? 
104 Q. What the Yates did with their money. A. 
They weren’t to get that money until these charges 
were paid, sir? , 

Q. You had nothing to do with what the Yates did with 
the money they borrowed from you; did you, sir? A. I 
did to a point, yes, sir. 

Q. So you told the Yates—did you have any imstruc- 
tions to the Yates, sir? A. No, sir. 

Q. How did you propose to control what the Yates did 
with their money? A. The instructions in my letter set 
forth that the money was only to be used for the purchas- 
ing, once we could get the insurance policy, that it was 
the first lien of record. 

Q. Who was to pay the purchase price? A. The pur- 
chase price of what? 

Q. Who was to receive the purchase price? A. You 
mean of the house? 

Q. No. We are talking about the purchase price of the 
note. A. I don’t know. 

Q. You don’t know who the holder of the note was? 
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A. I know now, but at that time, as far as we 
105 knew, Public Service Title Company was holding 
it to issue. 

Q. You thought you were dealing with the Public Serv- 
ice Title Company; is that correct, sir? A. No. I thought 
I was dealing with Public Service Title Company only 
with respect to title, and with Metropolitan Title Insur- 
ance Company with respect to my insurance on the title 
and the interim binder. 

2 s 2 oe 2 2 8 ca t s 
107 I first filed Civil Action 2154-53 here in the 

United States District Court, which is entitled, 
“Gildenhorn v. Howard, et al.” I attempted in that case 
to have the foreclosure set aside on the basis of being 
foreclosed on inclement weather, on an inclement day. 
That case, of course, was determined against us. 

I, at that time, ascertained where Mr. and Mrs. Yates 
were. They were not at that time living in the place. 
I received an indication from someone in the neighbor- 
hood that they were residing in Leonardtown, Maryland, 
or in that vicinity. Later, I asked Morton Kudysh to 
make an investigation in respect to Mr. and Mrs. Yates. 
He is a credit attorney, who does a lot of collection work. 
To see if he could locate them; and the report came back 
negative. I was never able to locate them. 

Q. When did you do that, sir? A. I believe that was 
in around either late 53 or early ’54, sir. 

Q. I see. Now, when was it that you determined 
108 that this defect was in this place? A.I didn’t 
! determine it at this date. The earliest date that 
‘I knew of such a defect, or that such a thing existed was 
on approximately January 23, 1952. After examining the 
title at that time, as a result of the letter from the Secu- 
rity Bank, I had a conversation with Jerome Clark of the 
‘Public Service Title Company; and he advised me that 
that first lien had not been paid off and that a title defect 
had arisen, and that he would have to get that straight 
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before his insurance company would let the final certifi- 
cate come through. 

That is when he asked me for. an extension of time of 
about sixty or ninety days, as I recall. 


109 By Mr. Johnson: 


Q. But despite those things, you continued to receive 
payments on this note; is that correct, sir? A.I was 
attempting to mitigate any damages, in the hopes the 
problem could be worked out. 

Q. Did you ever tender this note back to the Public 
Service Title Company and demand your money? A. Yes, 
sir. 
Q. When did you do that, sir? Have you any corre- 
spondence to that effect? A. I have no written corre- 
spondence. 

Q. Did you ever tender to me——-A. You asked the date 
I tendered it back. I tendered it back about the first 
time we went to the District Attorney’s office in regards 
to the missing balance that should have been on hand. 


110 By Mr. Johnson: 


Q. What time did you receive your first notice of the 
foreclosure, sir? A. I never received any notice of the 
foreclosure, sir. 

Q. You knew that the first trust was outstanding and 


ahead of your trust; didn’t you, sirt A. Yes, sir. 


Q. When did you first know that, sir? A. On or about 
January 23, 52, when I searched the title at that time. 
Mr. Clark then asked for an extension of about sixty, 
ninety days. 

& S e e a o eS a 2 & 
112 Mr. Campbell: Your Honor, we ask the Court to 

take judicial notice of Civil Action 2154-53, which 
was filed in this Court, which was an action by Mr. Gilden- 
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horn, the Plaintiff in this case, to set aside the foreclo- 
sure sale relative to this property, which was referred to 
in Mr. Clarke’s testimony. 

|The Court: Has that been concluded, that suit? 

Mr. Campbell; Yes, sir. 

The Court: What was the result? 

Mr. Campbell: They refused to set aside the foreclosure. 
It proceeded on the theory of bad weather, and the highest 
bid wasn’t obtained; but they decided there wasn’t heavy 
enough precipitation to set aside the foreclosure. 

Whereupon— 


Nathan Harab 
a a e & * & 2 tJ 2 * 
Direct Examination 
By Mr. Campbell: 
@ 2 3 2 % e 2 = 2 2s 


113 Q. You are now employed or associated with what 
company? A. I am now an employe of the Realty 
Title Insurance Company, located in Washington, D. C. 

Q. How long have you been so employed? A. I have 
been employed by the Realty Title Insurance Company 
ten years. 
| Q What is your position with that company? A. I 
am a title officer with the Realty Title Insurance Com- 


pany. 

Q. As title officer, what type of work do you do, and 
what functions do you perform? A. As title officer, it is 
my duty to examine the records as to titles on real estate; 
and after examining the record, write an opinion as to the 
state of the record. 

Q. Is it not a fact, Mr. Harab, that generally attorneys 
in the District of Columbia do not search titles them- 
selves, but they are searched by title insurance com- 

panies? A. That is correct. 
114 Q. How many titles do you search during a year? 
A. Well, I would say on the average of 30 or 40 
a week. On the average of approximately 2,000 titles. 
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Q. A year? A. Yes. Maybe more, maybe less. 

Q. And you write opinions on these investigations? A. 
I do. 

Q. Are your opinions accepted by companies in the 
District of Columbia? 

Mr. Johnson: I don’t think he can tell whether his 
opinions are accepted by other companies. Other com- 
panies will have to tell that. 

Mr. Campbell: May we stipulate he is qualified? 

Mr. Johnson: I will stipulate his qualifications 


Q. As a result of your investigation of the record, what 
did you discover? A. At this time, may I read 
115 my opinion as I wrote it in my preliminary report? 
My preliminary report, dated April 17, 1953, recites 

as follows: 

“We have examined the title to the property hereinafter 
described and as of the date hereof consider that accord- 
ing to the record, the title of James Edward Yates is 
based on a deed dated September 19, 1881, recorded Sep- 
tember 21, 1881, in Liber 982, at Folio 104, among the 
Land Records of the District of Columbia, from John 


Small, and wife, Annie Small, to Isaac L. Johnson. That 


the said John Small recited himself as being the only heir 
at law of Andrew Small, deceased, former owner of cap- 
tioned property. However, the said Andrew Small, de- 
ceased, by his will dated August 27, 1866 and admitted 
to probate and record April 13, 1867, recited that he had 
nine other nephews and nieces as his heirs at law besides 
John Small, recited as aforesaid. We do not find a con- 
veyance of record of such other heirs of Andrew Small, 
deceased. 

“We further find by a deed date May 17, 1867, and re- 
corded May 30, 1867, in Liber E.C.E. 6, at Folio 196, 
among the said Land Records, from the Executor of the 
Estate of Andrew Small, deceased, purports to convey 
captioned property, which was acquired by testator sub- 
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sequent to date of execution of his will, to Charles P. 
Blackmar, who, by a deed date October 25, 15/7, and re- 
corded November 22, 1877 . . .”. 


* oad o = e e & e 2s % 
116 Q. In your opinion, as a result of your investi- 
| gation, Mr. Harab, did the following investigation 
disclose any defect of record in the title of this property? 
A. Yes; I felt there were outstanding interests in the 
heirs, in the other heirs or devisees mentioned in the will 
of Andrew Small, deceased. 

Q. Did that defect in title exist as of August 17, 1951? 
A. Yes. , 
 Q. On what basis do you say that? A. On my search of 
record, which was dated April 17, 1953, as of which time 
the record disclosed no deeds or the interests of these 

Mr. Campbell: No further questions. 

Cross Examination 


By Mr. Johnson: 


Q. Mr. Harab, that is your opinion? A. That is right. 
That is my opinion from a search of the record. 
17 Q. Is it perfectly within the realm of possibility 
| that other title offices might differ in opinion about 
this? A. They may; but if it is based on the record, I 
eouldn’t see how we could differ, unless I was negligent. 
Q. I see. Now, with regard to this will of Andrew 
Small, how old is that? A. That will is dated August 27, 
1866; was admitted to probate and record April 13, 1867. 
Q. Now, in addition to the facts that you recorded here, 
sir, this Court that you are in at the present time de- 
-ereed the sale of that property; didn’t it? A. In what? 
Q. In that same administration cause, in the will of 
Andrew Small? A. No, the Court did not. 
Q. I see, sir. Let’s see if they didn’t. Who was the 
Executor of the estate? A. All right. John A. Ruff, and 
one other executor had been appointed. They were Sam-- 
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nel Pumphrey, John A. Ruff and James B. Monroe. 
Pumphrey and James B. Monroe did not act. 

Q. Now, did John Buff act? A. John Raff acted in 

accordance with that provision which directed the sale of 
the real estate. 

118 Q. And was that approved by the Court, sir? A. 
That sale was not approved by the Court. 

Q. Now, let’s see. Didn’t John Ruff report the proceeds 
of that sale to the Probate Court of the District of Co- 
lumbia? A. That, I do not have a record of. . 

Q. Then you did not search the record? A. Idid search 
the record. 

Q. Why didn’t you find the report of the — A. 
I might add, at this time, in explanation to this question, 
that at that time our Court, the Orphans Court, the rec- 
ords had been rather meager and skimpy, since they didn’t 
have jurisdiction over real estate. That in order to sell 
real estate at that time, you had to go into our equity 
court, because they did not have jurisdiction. The record 
at that time consisted of old series and new series; and 
those papers, at the time we examined the record, were 
missing from the file; and consequently, since the will in 
itself was sufficient or insufficient, we very seldom went 
into the record, itself, because there were just no papers 
in the record, itself, which would aid us. 

Q. Now, where did you go to look? A. I might add, 
I did not look myself. We have abstractors who do it. 

Q. Do you know where they went to look? A. 

Yes, 
119 Q. Where? A. They examined the records of the 
Register of Wills, formerly the Orphans Court. 
They examined the records of the Archives—at the Ar- 
chives. 

Q. They did not have the account of the Executor in 
the Archives? A. No, they did not. 

Q. In the indices of the Register of Wills Office in the 
District of Columbia. ddid they find evidence of that 
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account? A. No, they did not. They may have found 
account was filed, but nothing in that would help them. 

Q. Did they find approval of that account? A. I 
couldn’t tell you. 

Q. How many times in the subsequent years has this 
‘very Court in equity proceedings passed on the tile of 
this property? A. One other equity case filed which dealt 
with an entirely different estate. That was the estate of 
John Gatsby, who was well known in the District of 
Columbia. 

- Q. Did it involve this real estate? A. It did. 
Q. And this Court on that occasion also passed—had 
an equitable trustee purchase and sell this real 
120 estate? A. Wait a minute, Mr. Johnson. They 
passed an order, yes, because at that time the Court 
had acquired jurisdiction under the trust of John Gatsby 
to sell this real estate; and it was sold under that order. 

Q. It was sold from one equitable trustee to another in 
this very Court; wasn’t it? A. That is right. 

Q. What you are saying, in effect then, is that the 
decrees of this Court, in your opinion, didn’t convey a 
good title; is that right? A. That is correct. 

Q. I see, sir. A. They did not attempt to pass a good 

_reeord title. They simply attempted to pass on the real 
estate, itself, which the Court had acquired jurisdiction 
over. , 

Q. The Court had jurisdiction over the very real estate? 

_ A. It acquired jurisdiction under the trust estate, yes. 

Q. As the result of a petition of one trustee, they sold 

this property to another trustee; is that correct? A. 

Which estate are you talking about? Do you have refer- 
ence to the estate of John Gatsby? 

 Q. That is one of them. A. That is the one they sold, 

that is right. 
_ Q. And a decree of this Court was passed con- 

121 ~=s firming that sale; wasn’t it? A. That is correct. 

Q. That decree is no good? <A, Now, wait a 
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minute. That decree is good to pass real estate, but it 
does not in any way certify the title is good of record. 

Q. When you say, “pass real estate,” what do you 
mean? A. I mean, it said that the sale was in order. 
The judicial proceedings were in order, and that the title 
was not involved; that the real estate could be conveyed 
by the trustee to somebody else because it had been done 
in accordance with the rules of this Court. 

Q. This Court, then, didn’t pass a good title; did it? 
A. No, it did not; and the Court did not attempt to pass 
a good title in that case. 

Q. They permitted the expenditure of trust funds for 
it? A. ‘Yes, because the Court did not inquire into the 
title. 

Q. Now, was there a subsequent sale by an equity court? 
A. Not by an equity court, but there was a sale by the 
United States Marshal for the District of Columbia, in 
Law Cause 45484, dealing with the interest of one Gagler, 
Anthony D. Gagler. 

Q. Now, did you make the investigation of other 
122 =—s title companies, sir? A. No, I did not, sir. I re- 
lied simply on our abstracts and our title report. 

Q. What was the source of your title chain, sir? A. 
Our records. 

Q. I see. What is the source of your records? Where 
do you get them from? A. We have acquired indices 
from daily papers which were filed in the Recorder of 
Deeds Office and in the United States Supreme Court, now 
the United States District Court. 

Q. I am talking about prior to the time that you ac- 
quired them? Where did you get the records in 1864, 
your title records? A. I do not know. I do know we 
have the records. 

Q. You don’t know where they came from? A. No, I 
do not. 

Q. You don’t know what other title companies have 
done at that time? A. Ido not. I do know that my com- 
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pany—since you do bring that point up—acquired the 
formely known as the Realty Appraisal and Title Com- 
pany of Washington, D. C. 
'Q. At the time the Realty Appraisal and Title Com- 
pany was in existence, do you know what the principal 
title companies of the District of Columbia were 
- 123. at that time? A. Well, as I recall—and this is 
simply based on recollection of what I have heard— 
there were the District Title Insurance Company, Law- 
yers Title Insurance Company, and Washington Title In- 
surance Company, the Real Estate Columbia Title In- 
surance Company, Home Title Insurance Company. 

Q. And as at the time you acquired——aA. That is at 

the time the Realty Appraisal Title Company was ac- 
quired by the present owners of the Realty Title Insur- 
ance Company. 
_ Q. If the District Title Insurance Company had issued 
@ certificate that there was a good title in this case, would 
that change your opinion, sir? A. I would have to see 
on what they base their opinion. 

Q. You wouldn’t take their opinion on the fact that 
they may have said it was a good title? A. No, I do not. 
I would make a further investigation and find out what 
they base their opinion on. 

Q. I see, sir. Now, have you ever heard of the Doc- 
trine of Ancient Documents? A. Absolutely. 

Q What is this? A. Any document over thirty years’ 
old is proved as to its validity. We accept that doctrine 
in the Title Company. 

Q. These decrees, how old are they, sir of this 
124 Court? A. Well, this Court goes back to the foun- 
dation of the District of Columbia. 

- Q. I didn’t ask you that, Mr. Harab. Laid, tow ali 
are these equity court decrees? 

Mr. Campbell: I object to this line of questioning. 
The witness has testified they only pertain to the land, 
nothing to do with the title. I, therefore, object to this 
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line of questioning. The question in issue here is the 
record title. Mr. Johnson is pursuing the idea, the 
thought that the transfer of the land, itself, signifies or 
shows that the title is good; which it does not, according 
to this witness. 

The Court: Well, I think it is a little premature to cut 
off Mr. Johnson from developing that point. When it 
comes to argument on that, I agree with your point, Mr. 
Campbell. When you sell property, either in a foreclo- 
sure or in the handling of the estate of a decedent, you 
only sell that which the person seeking relief his. In 
other words, in an estate, you sell property to pay debts, 
and the purchaser only gets whatever title the deceased 
had. The same thing in regard to a foreclosure or parti- 
tion suit. You conduct it; and the purchaser just gets 
what the parties to the suit had. He doesn’t get any per- 
fected title by that. I agree with that. But Mr. Johnson 
may have some point other than that in mind; so I don’t 

think I should cut him off. 


125 Mr. Johnson: I am satisfied with the title that 
John Small had, the decedent had. 


By Mr. Johnson: 


Q. How old were these Court decrees, sir? A. The 
oldest decree goes back in my record to that equity which 
was filed in the estate of John Gatsby. 

Q. How old is that, sir? A. That is approximately 
about seventy years. 

Q. Now, Mr. Harab, at the end of your statement, you 
gave your opinion as to the nature of this defect and 
what could be done about it; didn’t you, sir? A. No; I 
simply said as to the nature of the defect. 

Q. Didn’t you say something about it could be cured 
by a suit? A. No, I did not. 

Q. You didn’t say that? Didn’t you put that in your 
affidavit, sir? A. I did, that is correct. 

Q. Now, will you tell the Court what you said about 
that, sir? A. I read from the affidavit, which says: 
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“The title to said property is, therefore, subject to the 
outstanding interests of the remaining heirs of Andrew 
Small, deceased, and to the interest, if any, of 
126 Albert C. Janin. That the titles to said property 
may be good in James Edward Yates and wife, 
Margaret T. Yates, present owners, by adverse posses- 
sion, and may be perfected of record by proper court 
proceedings.” 

Q. Now, is that your opinion, sir? A. That is my 
opinion, yes, sir. 

Q. However, a proceeding to perfect the title in Yates, 
in accordance with your opinion, would have to be insti- 
tuted before the foreclosure of the estate as far as the 
Yates’ title is concerned? 

Mr. Campbell: I am sorry, I didn’t hear the question. 
Will you repeat it? 


By Mr. Johnson: 


Q. I said, in order for the Yates to protect their title, 
they would have had to bring suit prior to the time that 
they lost their property by foreclosure; wouldn’t they 
have, sir? A. That is correct. | 

Q. And in order for the Metropolitan Title Guaranty 
Company to protect anyone from that defect in title, and 
foreclosure, as a result of the interests in behalf of the 
Yates or their privities, that suit would have to have been 
instituted prior to foreclosure; isn’t that correct, sir? 

Mr. Campbell: I object to this line of questioning, Your 
: Honor. We are concerned with 1951. The defects 
127 that exist in 1951. Now we are into speculation 

as to what should be done now after the foreclosure. 
I submit that has no bearing whatsoever on the case. 

Mr, Johnson: I am going to suggest to Your Honcr that 
this Plaintiff has testified he never noticed his insurance 
company that this thing was happening. The defect oc- 
curred; he never notified them, even though he knew it 
was remedial, that he could remedy it; that he never 
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remedied it, himself. And I don’t think that he ought to 
be placed in a position of not remedying it, but taking a 
chance of getting his money at the same time, using his 
own discretion, and at the same time putting it out of the 
reach of the insurance company to do what they would 
promise to do even if the policy had been issued. I think 
I am entitled to show that. 
The Court: Well, let’s put it in the record. 


By Mr. Johnson: 


Q. Will you answer the question, sir? A. Would you 
repeat it again, please? 

Mr. Johnson: I had better have the stenographer read 
it. 


(Whereupon the pending question was read by the re- 
porter.) 


The Witness: That is correct. 

Mr. Johnson: No further questions. 

Mr. Campbell: Mr. Harab, in the normal practices in 

your business, if you had prepared the interim 
128 binder insurance policy on August 17, 1951, and 

had been aware of the condition, as you have ex- 
plained it here today, would you have listed that condi- 
tion as a defect in the title? 

Mr. Johnson: I object to that, if Your Honor please. 
That is improper redirect. 

The Court: That is correct. That is not redirect. If 
you want to ask permission of the Court to open up and 
ask him that on direct, why, that would be another matter. 
But that is not redirect. 

Mr. Campbell: I will make him my witness again, Your 
Honor. 

The Court: I will grant you leave. 

The Witness: I would have reported it, as of August 
1951, I would have reported the defect in title. 

Mr. Campbell: I have no further questions, Your Honor. 


(Witness excused.) 
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| Mr. Campbell: Your Honor, I would like to ask the 
Court now to take judicial notice of Civil Action No. 
4934-55, entitled, “Laura Frazier v. James Small, et al, 
which is a suit or a complaint to establish title by adverse 
possession relative to this property, and to clear the title; 
and I would also like Your Honor to take judicial notice 
of the fact that this Court, through Judge Morris, on 
December 30, 1955, entered an order of publication, 
129 stating that the order of this suit is to establish of 
record by adverse possession certain points rela- 
tive to this land. 
_I submit, Your Honor, that this Court recognized, by 
this order of publication, that defect existed. 
| Mr. Johnson: If Your Honor please, that is merely. a 
suit that is filed. Everything would be admissible if that 
is done. There is no fait accompli, no decree of Judge 
Morris. It is an order of publication merely. It may 
never be entered. 

The Court: Well, it has’t proceeded to a final decree, 
but you want me to take judicial notice of the fact that the 
purchaser of the property at the foreclosure sale insti- 
tated the suit to acquire title? 

Mr. Campbell: Yes, sir; and our Court has filed an order 
of publication; and it is the decree of this Court. 

The Court: I will take judicial notice of that. 


* a os & 2 oS e a s x 
Nathan Harab 
SL eS e s S a s e eo S 
130 Direct Examination | 
| By Mr. Campbell: 


_Q. Mr. Harab, will you please explain, according to 
custom and usage in the District of Columbia, how pre- 
minms for interim binder insurance is paid; and, first, is 
it deducted from the settlement? A. The procedure in 
the District of Columbia title companies upon settlement 
is this: When a loan is being made, first, I will treat it 
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as to 8 refinance, what we call a refmance. We are noti- 
fied of a settlement date, and the fact that this is a re- 
finance deal that will be setiled. We are notified of the 
amount. 

We are generally instructed, although not always, that 
the charges for the examination of title, search of title, 
and settlement fee are to be deducted from the loan at 
settlement time, and the balance paid over to the parties 
who are getting the loan. 

Now, at that time, when the parties come in to settle, 
in many cases, the check may have been sent to the title 
company, in many cases it may not. We proceed to have 
a settlement in which we make up a credit statement and 
a debit statement. Among the charges of the title com- 
pany, we are deducting for certificate of title or, as we 

call it, a record title policy. We charge for that 
131 record title policy based upon a certain valuation. 

We charge for an examination of title; and we 
charge a settlement fee. We also charge for preparation 
of papers, deeds of trust, releases of previous trusts, and 
the recording of those papers. We alse adjust taxes if we 
are instructed todo so. 

Now, when we make that settlement statement, we do 
not send for the check, if it has not been furnished us, 
until all the defects, objections and other things have been 
taken care of that have been set up in our preliminary 
report or interim title report. When they have been 
cleared, our settlement clerks are then instructed to send 
for the check. They send for the check, and at that time, 
we are bound to go to record. 

When we record any papers, we are then binding our- 
selves to do, one, issue a certificate of title to the lender; 
number two, we are binding ourselves to disburse the 
money. 

Now, where there is a sale involved, at that time we do 
not send for the check, which is going to be made by a 
lender to help pay for the purchase price of the house, 


NN 
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bat adjustments are made. If there are no liens or objec- 
tions to title to be taken -care of, we then—and all. taxes 
have been paid—previous to asking for the check to come 
up from the lender, we then send for the check. Of 

: course, in that settlement statement that has been 
132 worked up, we have charged either for certificate 

of title or for a title insurance policy. 

Q. Does the title company, as a rule, send the settle- 
ment check prior to any defects being cleared? A. No, 
we will not. 

' Mr. Campbell: I have no further questions. 

The Witness: We will not record either, unless—let me 
make one change—unless we are cleared or relieved of all 
liability. In that cas, if we are relieved of liability, and 
the people so show that by signing the settlement state- 
ment, relieving us of liability, we will then go to record. 


Cross Examination 
By Mr. Johnson: 


Q. Now, Mr. Harab, you said that when you have a loan, 
that you don’t send for the money until the defects are 
all clear? A. That is right. 

' Q. Is that correct, sir? A. That is correct. 

Q. Is it always necessary to send for the money? A. 
In many cases the money is deposited with us as escrow 
agent with instructions not to use it until all liens and 
objections have been taken care of. 


133 Q. How is the money to be used? A. They in- 
struct this title company that this is to be used only 
when the note is to be a first lien of record, meaning a 
good first trust of record, and is to be payable in cer- 
tain amount with interest at certain amount, and who the 
trustees are. Also says that they are to be far- 
134 nished a certificate of title, showing this to be a 
first lien of record, a tax certificate showing taxes 
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paid to date, and an insurance policy for a period of 
three years. 

Q. Now, you left one word out of the first paragraph? 
A. I may have. You mean the “purchase”? 

Q. Yes, sir. A. All right. It is simply instructions 
to the Public Service Title Company as to how the use 
the money. 

Q. What are they supposed to do with the money? 
A. They are supposed to see that this note which is to 
be bought is to be a good first Hen of record. They are 
to prepare the papers. 

Q. Who is to buy the note? A. It doesn’t say. 

Q. Would you think the note would be in existence? 
A. Not necessarily. It is customary, at the time when 
instructions like these are sent to a title company, to pre- 
pare papers. That is what the letter says. Go ahead 
and prepare these papers in accordance with these terms. 

Q. It says, prepare the papers? A. It doesn’t use the 
word, “prepare.” That is the way we take it in the title 
company. 

Q. Are you reading something not there? A. I am 

going according to custom and usage in title 
135 companies. 
Q. If I sent you this letter—— 

Mr. Campbell: You asked him his opinion and you are 
bound by it. I submit, to ask his opinion and argue with 
him is improper. 

Mr. Johnson: I am trying to explore it a little bit. 

By Mr. Johnson: 


Q. If I sent that letter to your title company, you would 
prepare papers and charge me for it? A. We would go 
ahead and prepare papers and wait until told when settle- 
ment would be made. 

Q. Would you prepare papers if I gave you that letter 
of instructions at your title company? A. Yes. 

Q. Just a second. Let me finish. Would you prepare 
papers at my expense if I sent you that letter? A. Not 
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Q. At whose expense would you prepare papers at my 
instructions? A. At the expense of the person who is 
getting the money from this loan. They are to be charged 
with that. 

Q. How would you know who to charge? A. From the 
instructions here. No, you don’t know. © 

Q. How would you know who you were preparing 

136 them for? A. Well, we have had a title report. 

We have had an interim title. While this letter, 

I might say, is not drawn very clearly, nevertheless, it 

does point out that the premises 1536 8th Street, N. W. 

We would go to our files, get the case, and go ahead and 

prepare @ trust and note in accordance with that letter of 
instractions on those premises. 

Q. What kind of a note would you draw? A. We would 
draw a regular promissory note to be secured by a deed 
of trust.. 

Q. How much would you draw the note for? A. In 


Q. You would? A. That is all it says there. 
! Q. Could you tell how they happened to draw a note 
for $4500 on those instractions? A. From that, I don’t 
know. From this letter. 

Q. You would draw one for $4,000? A. We would draw 
a note for $4,000, unless we were instructed defferently 
later. 

Q. I see. And you wouldn’t draw one for $4500? A. It 
doesn’t say anything about a $4500 note. 
 Q. If you were instructed to purchase a $4500 note, 
would the instructions make sense more? 

Mr. Campbell: I object to this line of questioning. 
137 The Court: I think we have gone far enough with 
that. 


By Mr. Johnson: 


Q. Is there anything on there about title insurance? 
A. It says, a certificate of title isto be furnished, show- 


ot 
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ing this trust which was to be prepared to be a first lien 
of record. 

Q. Who was to furnish that certificate of title? A. 
Does not say who is to furnish it, except the Public Serv- 
ice Title Company is to farnish. 

Mr. Johnson: Yes. That is all. | 

Mr. Campbell: Mr. Harab, would a lending institution 
or an investor, as an individual, disburse money for the 
purchase of a first deed of trust if the interim binder 
showed a defect of record in the title? 

Mr. Johnson: I object to that, not proper redirect. 

Mr. Campbell: I think that is a proper question. He 
is inferring that people of the District of Columbia send 
thousands of dollars to the title companies just for no 
assurance. 

The Court: I think the cross examination you just 
finished was all to the point of whether there was justifi- 
cation of paying the premium out of this amount. That 
is all I got out of that. His views on that. 

Mr. Campbell: I would lke to make him my own 
138 witness again, then, Your Honor. 
The Court: Well now, read the question. 


(Whereupon the pending question was read by the re- 
porter.) 


The Court: He is not an expert from the lender’s stand- 
point. He is a title man. 

Mr. Campbell: Yes, sir, but large sums of money are 
delivered to his institution by lending organizations and 
individuals. 

The Court: Let’s get some bankers on that. I think I 
will sustain the objection. 


F— 





167 A. Slater Clark 
a B sd s a e 2s 2 _ & ye 
Direct Examination 
By Mr. Johnson: 


Q. Mr. Clarke, how long have you been dealing with 
the Public Service Title Company? <A.I think I had 
previously testified I had had perhaps three, maybe four 
other transactions with the Public Service Title Company. 

Q. In these transactions, you obtained other policies of 
insurance? A. What type of insurance? 

_ Q. Mortgage insurance? A. Yes, sir. 

Q. And yon received policies? A. Yes, sir. 

Q. And you know what the conditions and terms 
168 of those policies were? A. Offhand, no, sir 
Q. Sir? A. No, sir. 

Q. Did you ever read them? A. I probably have, yes, 
sir; when I received them, I probably examined them to 
make sure they were in order. 

Q. You thought you were going to get the same policy 
this time you had been getting before? A. Yes, in accord- 
ance with prior dealings, we expected that would normally 
come. We usually received the binder policy, same type 
of letter of instructions, and later received the insurance 


Q. I want to show you that and ask you to take a look 
atit. A. I can’t hear your question. 

Mr. Johnson: I had better have it marked first. 

The Clerk: Defendant’s No. 1. 


_ (Whereupon the said doncument was marked Defend- 
‘ant’s Exhibit No. 1, for identification.) 
By Mr. Johnson: 
Q. I want you to examine that and see if that is a 
mortgage insurance policy? A. You are asking me 


169 to see whether this policy individually is a mortgage 
insurance policy? 
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Q. Yes, sir. A. I think that is a question of interpreta- 
tion according to who reads it. It appears to be, I might 
say. 

Q. I believe you testified about the custom in the com- 
munity. You said you were an expert. 

Mr. Campbell: Your Honor, I object to this line of 
questioning. He has introduced a contract which was, 
admittedly, never delivered to the Plaintiff. He has never 
seen it before. 

The Court: He hasn’t introduced it. He has only iden- 
tified it. 

Mr. Campbell: I am sorry. 

Mr. Johnson: Yes, sir. 

The Witness: Did you have a question pending, sir? 


By Mr. Johnson: 


Q. Yes, sir. Isn’t that a mortgage insurance contract? 
A. I said, it appears to be one, yes. 

Q. Does it contain the usual conditions that you usually 
get from a mortgage insurance contract? A. I couldn’t 
testify to that until I read it verbatim as to all the words. 

Q. It is very important in this case. I wish you would 

take whatever time is necessary and do that. 
170 A. Allright. Some of the provisions of this policy 

are similar to other title insurance policies that are 
frequently used in the District of Columbia. However, 
there are many provisions that are not contained in this 
policy, and this is not an executed policy, and it also has 
other exceptions to it that I notice are not generally used 
in the District of Columbia. 

Q. All of them have——A. As I said, every contract of 
insurance has different conditions. 

Q. I want you to look at them, and look at the condi- 
tions in that one. A. I have examined them. 

Q. They are the same as Metropolitan Title Guaranty 
issued before; aren’t they? A. Not that I recall. 

Q. What do you mean? A. The policies I received 
before from the Metropolitan Title Guaranty was not of 
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this type at all; wasn’t this form. Whether the conditions 
are the exact same—— 
Q. Then you state that the Metropolitan Title Guar- 
anty Company has issued to you, within the past five 
years, a policy not in that form? A. I would say— 
171 Idon’t know whether I could say the last ‘five years, 
because the last transaction I had with them was 
this present litigation that we are concerned about. 

Q. How long ago was that, sir? A. That was in 1951, 
as I recall. 

Q. Now, for a period of 1951 back five years from 
1951—-A. I would say during that period I received, 
maybe, three policies. - 

Q. You were familiar with those policies; weren’t you, 
sir? A. I am not familiar at this time with them, no, sir. 

Q. You can’t say but that is the identical type of policy? 
A. I would say this is not the identical policy, because 
the coloring, as I remember the other policy—— 

Q. 1 wasn’t talking about the coloring. A. Entirely 
different form. Whether the contents are the same or 
similar, I couldn’t tell you. 

Q. Aren’t the conditions of all of them the same? I am 
not talking about the color. Isn’t it a matter of fact, isn’t 
that policy, as to content and conditions identical with 
the Metropolitan Title Guaranty’s policy forms that you | 
have gotten before at or about the time of this thing? 

A. No, sir. 
172 Q. You can say that that is not so? A. Well, 
first of all, one exception, as I said, this policy isn’t 
properly authenticated. 
| Q. First, Mr. Clarke, yes, or, no. A. No. 

Q. It is not the same? A. Not that I can recall. 

Q. Tell me in what particular it differs? <A. First of 
all, as I said, the form is entirely different. 

-.Q. I am talking about the conditions. A. Let me tell 
you all of them. 

_Q. Just as to the conditions, sir. A. As to the con- 
ditions? 





83 


Q. Yes, sir. A. I told you I could not specifically re- 
member the conditions of the other policies. One thing 
I can point out, yes, sir. You have here, under the in- 
sured of this policy, you refer to M. Dolores Dias, where 
normally the policy refers to the payee of the note as 
M. Dolores Dias, or subsequent holders of said note, or 
words to that effect. That is one. 

Q. That happens to be an unexecuted policy? A. Right. 
Under Schedule B—— 

Q. That is an unexecnted policy by the Metropoli- 

tan Title Guaranty Company; is that correct, sir? 
173 <A. That is what it appears to be, sir. 
Q. With the description of the property involved 
in this case? A. That is right. 
_ Q. With the description of the note involved in this 
case? A. Yes, sir. 

Q. With the description of the title company number 
of the proceeding involved in this case? A. And the Pub- 
, ic Service Title Company number. 

Q. That is the number of the settlement that you had 
down there? A. That, I don’t know. One number here, 
Public Service Title Company number; and another policy 
number up here of the Metropolitan Title Company. 

Q. I am talking about the Public Service Title Com- 
pany number. That is the number of the Public Service 
Title Company that had the case number that you were 
dealing with; isn’t it? A. If I can refer to the interim 
binder, I can tell you that. 

Q. All right, sir. A. Also, this policy is not complete 
under Schedule B. This unexecnted policy has no refer- 

‘ ence under Schedule B as to any statement as to 
174 what the conditions are as to outstanding lens or 
taxes. 

Now, referring to the interim binder policy, it shows 
the number as being DC-5041; whereas on this Defend- 
ant’s Exhibit No. 1, and the bottom of the third page, 
the number is referred to as Public Service Title Com- 
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pany Case No. 747; whereas on top of Page 2, it refers 
to Policy No. DC-5041, which is the same as set forth 
in this. 

Q. You look on the reverse side of your exhibit and 
see if you don’t see——A. I see on the reverse side the 
Public Service Title Company number. 

Q. I asked you a question. Isn’t the same number on 
there that is on that policy? A. Both numbers are on 
both policies. 

'Q. I don’t know what you mean? <A. There is a Public . 
Service Title Company No. 747 on both policies. 

Q. That is the identical case number? A. Public Serv- 
ice Title Company No. DO-5041, which is referred to as 
policy number. 

Q. In other words, they are identical as to all numbers; 
is that correct? <A. Yes, sir. 

Q. Except this policy is cea § is that right, 
175 sir? A. There are other exceptions to the policy. 
Q. You say. Now, under the terms—— . 

_ Mr. Campbell: Your Honor, I would like to repeat my 
objection. I object on the ground he is endeavoring to 
identify this document by Mr. Clarke, who, obviously, has 
never seen it. Mr. Clarke testified the document is not 
complete; it is unsigned. We object. We don’t know of 
any reason to bring this document into this case, Your 
Honor. 

The Court: I think that objection would have to be 
pertinent to its sought introduction in evidence. 

Mr. Campbell: Yes, sir. 


By Mr. Johnson: 


Q. Now, sir, this policy purports to give the mortgage 
insurance that you were seeking; doesn’t it? A. Well, 
it is incomplete, sir, 

- Q. I say, but it purports to do that? A. Well, it pur- 
ports to an extent, but it is incomplete. You couldn’t 
accept the policy in its present condition. 
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Q. What exception would you have to it, sir? A. The 
two main objections we would have to it would be the 
fact it doesn’t show that anyone else could take the 
interest of M. Dolores Dias, such as, a subsequent trans- 
feree would have the same benefits of it under the policy 

as she has, which is normally customary, as I am 
176 sure you know. Schedule B fails to set forth any 

defects or liens or anything, or to certify, where it 
is normally put forth, that the title company certifies it to 
be adversely in the record. 

Q. Now, you said that your objection to it was, number 
one, that it shows no subsequent transferee of what? 
A. Your Honor, I think I should interpose an objection 
here. I am testifying about a policy that I have either 
identified or not identified it. I don’t think I should be 
permitted to testify and put in all the evidence concern- 
ing this policy until the Court has ruled that such policy 
is admissible. I am doing indirectly-—— 

Q. Mr. Clarke, I don’t think you can interprose an 
objection as a witness. 

Mr. Campbell: I will make Mr. Clarke’s objection, Your 
Honor. That is what I intended to do in my first 
objection. | 

The Court: Let me see the document. 

I think the time has arrived, Mr. Johnson, for you to 
tender the document. You asked numerous questions of 
the witness and I have allowed that in trying to under- 
stand what the materiality of this unexecnted exhibit is. 
I don’t want to deprive you of asking proper qualifying 
questions, but I think they should be more specific. If 

you have anything more, I think it should be some- 
177 _—«s thing specific, laying a foundation for the introduc- 
tion of that document. 

Mr. Johnson: I see, sir. Now, without regard to the 
document, I will examine him in another fashion, if Your 
Honor please. 
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By Mr. Johnson: 


Q. Now, within ten days of the time when you got. 
notice of a defect in the title of this property, did you 
write the Metropolitan Title Guaranty a letter? 

Mr. Campbell: I object to that question, Your Honor. 
He is endeavoring to add some formality to this questions 
by reading from this document. That is not a part of this 
ease. We have no knowledge of the document; we have 
no knowledge of the conditions; and they haven’t been 
properly shown, and no foundation has been laid. We 
object to this question. 

The Court: What is the predicate for the duty to write 
the letter, counsel? 

Mr. Johnson: Sir? | 

The Court: What is the predicate for your question? 
Your question assumes that there was a duty to write a 


Mr. Johnson: Well, sir, did he notify them, the Metro- 
politan Title Guaranty of this defect. 
The Court: What is the predicate for their being a 
duty to write or commuicate within that number of days? 
Mr. Johnson: The only predicate that I can say 
178 is this, if Your Honor please. A copy of this policy 
has been filed. There is no policy. This isn’t a 
suit on @ policy. Evidently a policy was forthcoming. 
Evidently from what the binder says, or what he said he 
wanted. I wanted to know whether he ever notified them 
‘under that policy that he had a claim. 
The Court: Under the policy? 
Mr. Johnson: That he was supposed to get. 
The Court: Under the policy, Exhibit for identification 
Defendant’s No. 1? 
_ Mr. Johnson: No, sir, under any policy. 
The Court: Well, this is a suit on a title binder. 
Mr. Johnson: Well, if Your Honor please, I agree with 
Your Honor about that. No, it is not a suit on a title 
binder. I think Your Honor is using the words in the 
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policy. It is a suit on a proposal for a guaranty policy. 
There is no obligation under the paper he sued on to do 
anything except one thing, to furnish a guaranty policy. 
In other words, I think the paper writing says that very 
affirmatively. 

The Court: Show me something in the document that 
is attached to the complaint which indicates and shows 
that there is a duty to do something in the way of notify- 
ing the Defendant. If it is in there, I think the question 
is material. 

Mr. Johnson: If Your Honor please, I only see 

179 in this interim binder—this doesn’t say, this is an 

interim binder, period. This is an interim binder 

for a guaranty policy. All this man has to do in order 

to be bound under the terms of the proposed policy, as I 

take it, is to do two things: To deliver this binder within 

sixty days, and the payment of the premium. “A gnar- 

anty title insurance policy, on its usual form, will be 
issued to you as the insured.” 

That is what the language is in here. The proposed 
policy is contained and spoken of in the binder. I think 
it is in the third paragraph. 

The Court: “Metropolitan Title Guaranty Company 
covenants and agrees that upon the surrender of this 
interim binder within sixty days from the date hereof, and 
the payment of the premium, a guaranty title insurance 
policy on its usual form will be issued to you as the 
insured.” 

Mr. Johnson: Yes, sir. 

The Court: You are evidently referring to some pro- 
vision of the guaranty title insurance policy, which would 
call for some notice from the Deen to whom the interim 
binder runs. 


The Court: I understand that. But let’s confine 
it to the question. There is a question before the 
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Court to which an objection is made; and I think the 
objection is well taken. 


181 Mr. Campbell: Your Honor, for the purposes of 
the record, so we might identify this, this is dated— 

Defendant’s Exhibit No. 1, for identification—— 

Mr. Johnson: If he is going to introduce evidence—— 

‘Mr. Campbell: No, sir. I want to make the tender clear, 
Your Honor. This is dated October 22—— 

Mr. Johnson: If you are going to introduce the date—— 

Mr. Campbell: My purpose is to make the tender clear 
as to what he is reading from. 

The Court: It is his burden to make the tender clear, 
not yours, 

Mr. Campbell: Yes, sir. 


182 The Court: Now you offer the document? 
Mr. Johnson: Yes, sir. 
The Court: Do you object to it? 
Mr. Campbell: Objection, Your Honor. 

The Court: What is the objection? 

Mr. Campbell: I object, Your Honor, that the founda- 
tion for the production of this document has not been 
laid, not shown to be an authenticated document. By the 
testimony, not complete in its terms. Not associated in 
any way with the Plaintiff in this case. Shown never 
tendered to him. Such a condition should not bind the 
Plaintiff. 

The Court: Mr. Johnson, I have listened to the ques- 
tions that have been propounded with reference to the 
Defendant’s effort to lay a predicate for the introduction 

of this document in evidence; and I have granted 
183 you quite extended latitude because of the bringing 
| into the case by the Plaintiff of custom and usage. 


I didn’t want to deprive the Defendant of a proper con- 
sideration of custom and usage also. But bearing that 





89 


in mind, I don’t think that the document, Defendant’s 
Exhibit No. 1, for identification, is proper. 

Mr. Johnson: May I withdraw it at this time; and I 
may reintroduce it at a subsequent time, subsequnt to his 
testimony. 

The Court: You may reoffer it. I don’t see any point 
in withdrawing it. 

Mr. Johnson: All right, sir. 

The Court: Those are my views about it now, and my 
views arise out of this consideration. It is to be borne in 
mind that the document is an umexecuted document. 
There is typewriting that has been inserted in this un- 
executed document, which would indicate that it was the 
type of guaranty policy that would have been issued in 
this case had the transaction gone through in the usual 
order and the three liens recited in the binder had been 
extinguished, and that a new note by the owner of the 
property to M. Dolories Dias had been executed and the 
deed of trust securing that note had been properly exe- 
cuted and recorded. 

Now, the typewritten matter that has been inserted does 

not incorporate any reference to what has developed 
184 in this case as the defect in title. Now, I think the 

pertinency of this document would be if the trans- 
action had been completed and there had arisen thereafter 
the question of the defect in title, and the issuing com- 
pany, the Defendant, the Metropolitan Title Guaranty Com- 
pany, had been called upon to defend against the defect 
in title. With the Plaintiff then holding the note and deed 
of trust and alleging that she had been damaged by reason 
of the development of a defect in title which had given 
doubtful value to the security, and she had complained 
of the Metropolitan Title Company that it issued its title 
policy without any reference to that defect in title, then 
I think all of this would be quite material. But bearing 
in mind the usage and custom, I don’t think that a predi- 
cate—based on usage and custom that this particular 
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document would have been issued, I don’t think lays the 
proper predicate for its introduction in evidence. 
That is my ruling. 
a s a ae z 2 e 2 2 2s 
185 The Court: I consider that the same objection is 
made to the tender; and I sustain that objection. 
Mr. Campbell: Yes, sir. 


By Mr. Johnson: 


Q. Now, Mr. Clarke, without regard as to time, 
186 did you ever prior to the time of foreclosure give 
| any notice directly to the’ Metropolitan Title Guar- 
anty Company of this specific defect that you claimed 
caused you the damage? <A. Other than notice to the 
agent, no, sir. 

Q. And your notice to the agent was your conversations 
with them; is that right? A. The conversations I had 
with you and Jerome Clark of Public Service Title Com- 
pany, and which are acknowledged in your letter. 

Q. As exhibited by the correspondence? <A. Yes, and 
set forth in the —— 

Q. Now, at any time did you call directly on the Metro- 
politan Title Guaranty Company to defend, prosecute or 
do anything about this particular issue? A. Yes, sir, 
I did. 

Q. Prior to the loss? A. As I previously stated, no, not 
directly to them. Only throngh you and through Public 
Service Title Company. 

Mr. Johnson: That is all, sir, I think. 

Mr. Campbell: No questions, Your Honor. 

(Witness excused.) 

Mr. Johnson: If Your Honor please, I am merely going 
to take the stand and testify as to certain records. 
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s td oe 3 e o 
Direct Examination 
The Witness: As a result, if Your Honor please, of a 
subpoena duces tecum that was issued upon me, I secured 
from the then files, or whatever was left of the files of 
the Public Service Title Company, a paper describing 
Lot 18, in Square 379, in Order No. 747, which affects 1536 
8th Street, N. W.; and numbered among these papers 
there was Defendant’s Exhibit 1. The remaining papers 
that were taken from this folder were introduced into 
evidence and remained in the files of the District Court. 
Othen than these papers, there are no papers with rela- 
tionship to this particular case, which I was able to find or 
determine at the time that the subpoena was served upon 
me. At that time, I was representing the Public Service 
Title Company, and was not representing the Metropoli- 
tan Title Guaranty Company; had no connection with it 
whatsoever. 


The Court: I think I should be governed by the 

materiality of the documents, themselves. I think 

the issuance of the subpoena duces tecum, and the pres- 

ence of them in the criminal file has no bearing on my 

ruling. I think it is the materiality of the documents, 
themselves. 

Now, I have already ruled on Exhibit No. 1. Now, if 
there are any others, let’s have them; and I will rule on 
them. 

Mr. Johnson: Well, the only thing I am tendering for 
this purpose, if Your Honor pleases, the document, De- 
fendant’s Exhibit 1 was contained in that file. 

The Court: I will just comment. The fact that it was 
contained in that file doesn’t change my views about the 
admissibility in this case. 

Mr. Johnson: I understand, sir. If Your Honor please, 
I am going to testify in this regard: 
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The Witness: From my examination of the files of the 
Metropolitan Title Guaranty Company, I am able to say 
that this is the usual—— 
189 Mr. Campbell: I object to that statement, Your 
Honor. He hasn’t referred to what documents he 
has examined. There is no foundation. No showing that 
the documents he examined were kept in the regular 
course of business. In fact, yesterday, when we requested 
some papers of this company, there apparently were none. 
I submit he cannot refer to these documents without first 
showing there is a proper predication or foundation for 
them. 

The Court: I don’t think that the testimony of Mr. 
Johnson, as to his knowledge of the fact that that type 
of policy, that is, the document that has already been 
tendered—I don’t think Mr. Johnson’s testimony has 
strengthened the position that it should be admitted. 

Mr. Johnson: The only thing I could tender would be 
my testimony this is the type of policy generally used by 
the Metropolitan Title Guaranty Company in mortgage 
insurance cases, and that this policy was found among 
the abstracts. 

Mr. Campbell: I object again, Your Honor. 

Mr. Johnson: This is just a tender. It is not in evi- 
dence. That this document was found along with the 
abstracts affecting the particular title to this property, 
and particularly describes the parties, the instruments, 
the property described, and the case number of the Public 

Service Title Company involved in this transaction. 
190 Other than that, I have no testimony. 

The Court: All right. I consider the tender as 
having been made in further support of the relevancy and 
admissibility of the Defendant’s Exhibit No. 1. 

Mr. Johnson: Yes, sir. 

- The Court: And I understand the tender is objected to. 

Mr. Campbell: Yes, sir. 

The Court: The objection is sustained. 
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191 Opening Argument By Counsel for Plaintiff 


Mr. Campbell: If Your Honor please, I think there is 
one legal principle that we might keep in mind at the 
inception of a case of this kind, and that is, the Court 
does not look with favor upon the forfeiture of any in- 
surance policies, and that is a definite and settled premise. 

We submit, Your Honor, that we, in this case, have 
clearly shown that the Defendant and Public Service were 
principal and agent. Im fact, the interim binder, itself, 
clearly states that Public Service is their agent. Mr. 
Clarke testified—and it was not contradicted, and Mr. 
Seltzer was in the courtroom and had the opportunity to 
deny it—Mr. Seltzer stated they had delivered these in- 
terim binders to the agent Public Service in blank and 
properly executed. Furthermore, there was correspond- 
ence between the Defendant and the Plaintiff for more 
than two and a half years, and at no time did they ever 
deny that Public Service was their agent. 

I believe we have clearly established the fact that an 
agency existed. Furthermore, there is a presumption at 
law that where a non-resident insurance company has an 
agent in a foreign jurisdiction, that that agent has the 
power to collect premiums, and the like. In fact, in most 
states that has been reduced to a statutory form; but 

we have found no law in the District of Columbia 
192 which states that an msurance company must file 

any papers, or the like, to establish an agent in 
the District of Columbia for the purpose of issuing title 
insurance. 
e S s * % e oe e 2s & 
196 I feel that I have come to a proper conclusion in 

the case; and I see no occasion to take it under 
advisement. I am going to announce my decision at this 
time. 

Now, what I shall say will constitute my findings and 
conclusions; and the court reporter is taking that down. 


‘Of course, there will have to be an order consistent with 


XM 
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the findings and conclusions, which order will constitute 
the concluding phase of my judgment in the case; and 
I expect the prevailing counsel to prepare that order and 
to confer with opposing counsel. There should be no 
oceasion to disagree among yourselves, after I have an- 
nounced my conclusion, but, of course, I wouldn’t want 
to sign the final order ex parte; but I would expect the 
prevailing counsel to submit it to the other counsel 
beforehand. 

Now, if you wish, you may take notes as I proceed. I 
think that it will be well for the prevailing counsel to 
attach and make a part of the Sisal judgment the tran- 

scribed notes that the reporter will take down; and 
197 with those findings thus incorporated in the final 

order, and all then being over my signature, there 
would be a final order in the case. I am going to ask 
you to present that to me at some time, preferably in 
chambers, some morning just before ten o’clock. You 
counsel get together and come into my chambers just 
before ten o’clock, when I shall be convening Court, and 
submit the final order. Today is Monday. I hope you 
will do that sometime toward the end of this week. I 
will be trying other cases, and I like to make an order 
as soon as possible, because I don’t like to keep these 
cases in mind. When I come to a conclusion and have 
decided it, I dismiss it from my mind. 

Now, those are introductory remarks and, Mrs. Wat- 
son, in transcribing the notes, in case you gentlemen re- 
quest her to do so, would only give you from this time on, 
because what I shall say from now on will constitute the 
findings and conclusions. 

Mrs. Watson, you can head them that way. 


Findings and Conclusions 


From the Exhibit A attached to the complaint, which 
is now in evidence as Plaintiffs Exhibit No. 1, and the 
evidence that has been heard by me, the Plaintiff, as a 
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prospective investor in a first mortgage note to be secured 

by a first deed on the real estate described, through 
198 his attorney, negotiated with the Public Service 

Title Company for such mortgage investment, 
which was to be protected by title insurance. The amount 
of the mortgage note, which is Plaintiff's Exhibit No. 6, 
is in the principal amount of $4500. The Plaintiff didn’t 
invest $4500. The amount of the check that he did deliver 
to the Public Service Title Company was $4,000. I think 
it is properly deducible from all the evidence that the 
parties to this mortgage transaction were agreeable, if it 
was necessary to pay off the first three liens and other 
expenses connected with the obtaining of this new note 
and trust deed from the owner of the property, that the 
Plaintiff's agent, the attorney, indicated a willingness to 
loan a maximum amount of $4,500. Four thousand dollars 
was actually advanced; and I think it is properly de- 
ducible from the evidence that if it was necessary to 
advance by the lender a sum in excess of that $4,000, that 
the lender would have furnished the funds sufficient to 
take up and extinguish these three first liens and pay 
the expenses in case a sum of money in excess of the 
$4,000 would have been needed. The pleading of the 
Plaintiff indicates that Plaintiff relies only upon the ad- 
vance of the $4,000. 


2. The Public Service Title Company arranged with the 
Defendant, Metropolitan, for the title insurance, and se- 
cured the issuance of the title binder singed by the 

199 Defendant Metropolitan. This title binder ran to 
the Plaintiff’s attorney, Mr. A. Slater Clarke; and 

it provided that it, the Metropolitan, had caused the title 
to the land described to be examined and that according 
to the records on August 17, 1951, at four o’clock, p.m., 
the title to the land was good in fee simple in James 
Edward Yates, and wife, Margaret T. Yates, tenants by 
the entirety, subject only to the defects, liens and en- 
cumbrances shown on Schedule B, and in addition thereto, 


ql 
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unpaid taxes and assessments, if any, which are: not. 
covered: by this examination, but as to which the Assessor 
. of Taxes for the District of Columbia would certify.. Now, 
in. the first paragraph of the binder, these words are 
printed: “Metropolitan Title Guaranty Company,” and 
then there was inserted by typewriter, “through the offices 
of the Public Service Title Company, Inc. hereby. cer- 
tifies”; and then it goes on with the printed language, and 
the typed langue, as to the District of Columbia, and the- 
date, and the names of the Yates: Now, at the concluding: 
part, at the end of the title binder, there: is typed, “Public 
Service Title Company Case No. 747.” And I see no 
reason to conclude that those words, “Public Service. Title 
Company Case No. 747,” were placed on the binder at any 
time other than before its delivery after execution: by 
Mr. Seltzer, on behalf of the Metropolitan. So it is 
200. that the words, “through the offices of the: Public. 
Service Title Company, Inc.,” are not: only inserted 
in the body of the instrument on the first page, but also 
there is this wording referable to the Public Service: Title: 
Company on the reverse side of the binder. 


3. The binder contemplated final issuance of a policy 
of title insurance, which was never issued; but I find that 
it was through no fault of the Plaintiff. 


4, As I have indicated, the Plaintiff paid the sum of 
$4,000 to the Public Service Title Company, which was 
to discharge the funds to the maker of the trust deed, and 
and to pay the premium due the Metropolitan—that is, 
the premium due and to become due to the Metropolitan 
for its services. This disbursement was to be largely in 
the way of the discharge of the three liens that are re- 
flected by the binder as Schedule B. In the transmission 
letter, remitting the $4,000 to the Public Service Title 
Company, language is used which would indicate that the 
investor, the Plaintiff, was purchasing an existing note 
secured by trust deed; but from all the evidence, I find 


or 


that that is not the proper interpretation of that letter of 
transmission, but that it was contemplated that a new 
mortgage would be executed, which was to be secured by 
a trust deed representing a first lien on the property in- 
volved, and in order to secure that first lien, the existing 
three liens shown on Schedule B, of necessity, had to 
be paid. 
201 5. The binder was the document issued by the 
Defendant, representing, as the result of the De- 
fendant’s title search, what was the status. of the title, 
particularly as to existing liens. 

Plaintiff relies upon an allegation that he was injured 
and suffered damage by reason of the existence of a flaw 
in the title, the fact of the existence of which came to 
light later on, but which was not mentioned in the binder, 
as representing an exception to good and valid title in 
the owners of the property. 

The Public Service Title Company did not pay off the 
first hen and was prosecuted criminally for such default. 
The Defendant makes.a claim that the Plaintiff instigated 
such criminal prosecution and for that, as one of fhe rea- 
sons assigned by the Defendant for non-liability, the 
Defendant says that the Plaintiff cannot now sue the 
Defendant. That criminal prosecution of the Public Serv- 
ice Title Company and other efforts, if any, made by the 
Plaintiff, has not produce the reimbursement of the Plain- 
tiff for his investment. 

Now, at this time, we come to the very crucial point 
in the case. The theory of the Plaintiff’s case is that the 
defect in title is the real reason for the claim that the 

Metropolitan is liable to the Plaintiff on this binder; 
202 and in the complaint, the Plaintiff disregards the 
failure of the Public Service Title Company to pay 
off the hens, particuarly the first lien; and as I recall 
the testimony, the Witness Clarke, for the Plaintiff, stated 
that that was the sole reason, that is, the defect in title. 

Tt is right there that I have given a lot of consideration 

to my decision. As a matter of pleading, I think that the 
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-Plaintiff was justified in ignoring that failure of the 
Public Service Title Company to properly utilize the funds 
that were in its hands. I think it is properly deducible 
from all the evidence that the funds in the hands of the 
Public Service Title Company were sufficient to pay off 
all these three existing liens. And I think it is properly 
deducible further from the testimony, as I have already 
indicated, that if that $4,000 was an insnfficient.sum, that 
with the giving of a $4500 new mortgage, and an evident 
disposition of the Plaintiff, the lender, to lend a maxi- 
mum amount of $4500, I think that this failure of the 
Public Service Title Company to utilize the funds in its 
hands or which could be brought into its hands had a whole 
lot to do with the predicament in which the Plaintiff 
finally found himself. 
| §$So it is with that background in mind that I have come 
to this conclusion: 
I find that the Plaintiff is justifiably regarded as 
203 having dealt with the Public Service Title Com- 
: pany, and the Defendant Metropolitan jointly; and 
I further am of the opinion that the Public Service Title 
Company and the Defendant can properly be regarded as 
principal and agent interchangeably, the result being that 
both the Public Service Title Company and the Defend- 
ant Metropolitan were responsible to the Plaintiff for 
The failure of the Public Service Title Company to pay 
off the existing first lien was the primary cause of the 
Plaintiff’s losing his investment. But this failure put into 
effect a chain of events in which the defect in title figures 
most prominently. With the development of the fact that 
the title was defective—and I hold with the Plaintiff’s 
eontension that it was defective—and the fact that the 
first trust deed lien became in default, the Plaintiff was 
faced with a consideration of his lien as a second lien, 
and having to deal with the property with a first lien 
being threatened to be foreclosed. To protect himself, 
Plaintiff would have been required to invest additional 
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funds to liquidate the first len in order to protect his 
then determined second lien. Furthermore, and this is 
important, the Plaintiff would have had to put in more 
funds and a substantial amount in a property, the title 
to which was found to be defective, contrary to the terms 
of the binder. 
204 For this situation, the Plaintiff was not respon- 
. sible. Both the Public Service Title Company and 
the Defendant Metropolitan are responsible for the de- 
velopment of this situation. Hence, I find that the Plain- 
tiff is entitled to judgment. 

Now, as to amount. The counsel will have to refigure 
the amount. The counsel for the Plaintiff proceeds on 
the theory that the amounts represented on this note, 
Plaintiff's Exhibit No. 6, in the third column, title of 
which is, “Principal,” represents the amounts which the 
Plaintiff is due to give credit for. Now, that is wrong, 
for this reason: These calculations are based on a $4500 
indebtedness and not on a $4,000 indebtedness. Hence it 
is that when a $45.00 monthly payment was received, 
more went toward principal than is reflected in this state- 
ment, these figures in this Exhibit No. 6. 

Counsel are directed to refigure that and to go over it 
with counsel for the Defendant, and in the judgment to 
be submitted, to give me a correct amount on that, as well 
as take into consideration the amount of $22.50—I believe 
it was. I am not quite clear. You gentlemen can agree 
on that. I think that $22.50 was a further credit. I may 
be wrong about that. . 

Then the Plaintiff claims interest at the rate o 

205 six per cent per annum from March 23, 1953 to 

February 9, 1954, and gives it as $200. Evidently 

that was an estimate, because I can’t imagine any interest 

calculation would come out $200. I think you will have 

to refigure that. I want the exact figures, because we 
are dealing in dollars and cents and it must be exact. 
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Exhibit No. 6 
September 26, 1951 


Public Service Title Company, Ine. 
909.- 6th Street, N. W. 


Washington, D. C. 
‘Gentlemen: 


Inclosed please find my check in the amount of $4,000.00 
for the purchase of first deed of trust note on premises 
1536 - 8th Street, N. W. This note is to be a first lien of 
record and is payable $45.00 per month with interest at:'6%. 
Trustees are to be William H. Clarke and A. Slater Clarke, 
and the note is to be payable to M. Dolores Diaz. 

Iam to be furnished a certificate of title showing this to 
be a first lien of record, a tax certificate showing taxes paid 
to date including the taxes due this‘month and an insurance 
policy for a period of three years. 


Very truly yours, 
ASC/mdd A. Suarer CLARKE 
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Plaintiff's Exhibit No. 7 


SECURITY BANK 
NINTH & G STREETS NORTHWEST 
WASHINGTON I, p. c. 


January 15, 1952 


Mr. William Gildenhorn 
1817 Kilbourne Place, N.W. 
Washington, D. C. 


Dear Mr. Gildenhorn: 


We hold for collection and credit to your account deed of 
trust dated October 18, 1951, in the original amount of 
$4,500.00 made by James Edward Yates and Margaret T. 
Yates, secured on lot 18 in square 397. The payments on 
this note are current. 


We also hold for collection and credit to the account of 
another depositor a note dated May 8, 1948, in the original 


amount of $2,000.00, secured on the same property, show- 
ing an unpaid balance of $904.40. No payments have been 
received on this note since September 25. 


The holder of this trust is becoming quite impatient with 
respect to the payment of the balance of this loan. He has 
indicated that if it is not attended to by the close of busi- 
ness January 25, 1952, the note will be delivered to the 
trustees for their action under the terms of the deed of 
trust. 


Very truly yours, 


J. O. Leraxn 
Cashier 
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Plaintiff’s Exhibit No. 3 
May 27, 1952 
Public Service Title Co., Inc. 
909 6th Street, N.W. 
Washington, D. C. 


Gentlemen: 

Please be advised that this office has not received the 
papers pursuant to our instructions in the case of James 
Edward Yates on premises 1538 - 8th Street, N.W., which 


is known as Lot 18, Square 397, although numerous re- 
quests have been made for these papers. 


Demand is hereby made that they be forwarded to this 
office immediately. 
Very truly yours, 
A. Suater CLARKE 


ASC/mdd 


Plaintiff's Exhibit No. 10 


_ HENRY LINCOLN JOHNSON, JR. 
ATTORNEY AT LAW 
307 E ST. N.W. JUDICIARY SQUARE 
WASHINGTON, D. ©. 
pistrict 8000 


November 12, 1952 
A. Slater Clarke, Esq., 
1426 M Street, N.W. 
Washington, D. C. 
Dear Sir: 
Some time ago I agreed to submit to you a method of 


bringing the matter of your client’s first trust into some 
sort of position which would stop some of the uneasiness 
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which has obtraded into the title situation with reference 
to 1536-1534 Sth Street, N.W. 


As you know there is some sort of confusion whieh has 
arisen because of a sale. of some interest in this property 
claimed to have been in the Continental Life Insurance 
Company as a result of a foreclosure under a deed of trust 
held on the % interest of Damin A. Gaegler. This trust 
was originally held by the Old: Dominion Protective Ass’n. 
At the time of the placing of this trust, the interest of 
Damin Gaegler was subject to a judgment lien, which was. 
foreclosed and the interest of Damin Gaegler was extin- 
guished along with the interest of the Old Dominion Pro- 
tective Ass’n. Doubtless the Continental Life Ins. Com- 
pany in acquiring the assets of the Old Oominion Company 
was not informed of the sale of said interest by the United 
States Marshall. The subsequent conveyance by the Con- 
tinental Life Insurance Company does put a cloud upon 
the record of this property that caused another title com- 


pany in this District to refuse to issue a commercial title 
to the property to the successors in interest of the pur- 
chasers at the U. S. Marshall’s sale. 


Our insuring company will not permit us, I am informed, 
to issue a certificate of title with this state of affairs. On 
the other hand, and if your client will aceept a title subject 
to the exception hereinabove set out, we will pay off the 
remainder of the first trust and issue a certificate to you 
as a first trust lienor, with the exception noted. 


Yours truly, 
Hewry Luscouw Jonwson, JB. 
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Plaintiff's Exhibit No. ll 


METROPOLITAN TITLE GUARANTY COMPANY 
CHARTERED UNDER THE INSURANCE LAW OF NEW YORK STATE 
1657 BROADWAY 
NEW YorK 19, n. y. 


Telephone JUdson 6-3700 
Dec. 8, 1953. 


A. Slater Clarke Esq. 
1426 “‘M’”’ Street, N.W. 
Washington 5, D. C. 
Sir: 

We acknowledge receipt of your letter of December 7, 
1953. 

Please be advised that so far as this company is con- 
cerned, we cannot assume any lability for any funds de- 

posited by you with Mr. Clark for the settlement of out- 
pea mortgages. This is a matter you will have to take 
up with Mr. Clark directly. 

We do, however, acknowledge your claim of a defect in 
the examination of title for which you should like to be 
reimbursed. 

We enclose a letter to W. J. Robbins & Company, and a 
eopy of a letter received from them last July 28, 1950, the 
agents for Underwriters of Lloyds, London, notifying them 
of your claim. 

We, therefore, suggest that you hold this matter in abey- 
ance until we hear from the insurers. 


Very truly yours, 
Merropourran TITLE GUARANTY 
Company 
Mac C. Seirzzer 
mes/bb Vice-President 
encls 2 
ee W. J. Robbins & Company 
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Plaintiff's Exhibit No. 11-B 
Dec. 8, 1953. 


W. J. Robbins & Company 
865 North La Salle Street 
Chicago 10, TL 


Gentlemen: 

We enclose herein photostat of a letter this day received 
from A. Slater Clarke, attorney at law, of 1426 “‘M”’ Street, 
N. W., Washington 5, D. C. 

Public Service Title Company of Washington, D. C. is- 
sued the interim binder in question after having examined 
title to the premises in question. Mr. Clarke, for his client, 
claims that such abstract of title examined, was defective 
and has made claim against us for loss incurred. 

You have insured Public Service Title Company under 
Certificate of Insurance No. 1370. 

We have attempted to contact Public Service Title Com- 
pany and have had no success. 

We have not checked as yet to the validity of Mr. Clarke’s 
claim. 

We are writing this letter to notify you that a claim has 
been made and we shall forward to you duplicate copies of 
all subsequent letters, photostats, etc. 

We enclose a photostat of a letter written by your com- 
pany dated July 28, 1950 and therefore, call upon you to 
make the adjustment and settlement of this claim. 

You will note from the last paragraph of Mr. Clarke’s 
letter that he intends to start suit within ten days and we 
would, therefore, appreciate hearing from you at your very 
earliest convenience. 


Very truly yours, 
Merropouitan Trrue GUARANTY 
ComPany 
mes/bb Mac C. SELrzer 
encls. Vice-President 


ec A. Slater Clarke Esq. 
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Plaintiff's Exhibit No. 11-C 
W. J. BOBBINS & COMPANY 
EVERY KIND OF INSURANCE EVERYWHERE 
since 1918 
885 NORTH LA SALLE STREET 
cHicaco 10, mirors 
TELEPHONE MICHIGAN 2-6528 


July 28th, 1950. 
Mr. Irwin D. Shapiro 
32 Broadway 
New York 4, New York. 
Dear Mr. Shapiro: 
Re: Public Service Title Company, Incorporated 

In answer to your letter of the 26th, we are enclosing two 
copies of the policy wording. 

if there are errors, omissions or negleet on the part of 
our assured we cannot see why the Metropolitan Title 
Guaranty Company of New York City, would be any dif- 
ferent than any other person making a claim under the 

If you have any questions regarding the coverage, please 
write to us. 

We will always be pleased to service-our assured, I am, 
Yours very truly, 
W. J. Rossrss & Company 
(signed) W. J. Rozssrss 


WJB/ss 
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Plaintiffs Exhibit No. 13 


METROPOLITAN TITLE GUARANTY COMPANY 
CHARTERED UNDER THE INSURANCE LAW OF NEW YORK STATE 
1657 sRoaDWay 
NEW YorK 19, x. v. 


Telephone JUdson 6-3700 
December 21, 1953 


A. Slater Clarke Esq. 
1426 ‘‘M’’ Street, N.W. 
Washington 5, D. C. 


Dear Mr. Clarke: 
Thank you for your photostatic copy of the binder. 


Will you be good enough to inform us in detail in what 
respect the binder is defective or inaccurate. 


Very truly yours, 
Merropotrran Trrz ‘Guaranty 
Company 


Mac C. SELrTzer 
Vice-President 


Plaintiff’s Exhibit No. 15 
‘December 7, 1953. 


Mr. Mac C. Seltzer 
Metropolitan Title Guarantee Co. 
1657 Broadway 
New York City 
Re: Premises 1536-8th St. N. W. 
Lot 18 Square 397 
Dear Mr. Seltzer: 


In regards to the aforementioned property, I discussed 
with you while in New York and am sending under sepa- 
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rate cover to you a photostat of your interim binder number 
DC5041 which showed outstanding three deeds of trusts on 
these premises at the date of the issuing of this policy. 


Pursuant thereto a check was given to the Public Serv- 
ice Title Co. on September 26th in order to clear the out- 
standing mortgages of this property and in return there- 
fore to have the owner execute a new first deed of trust in 
the amount of $4500.00 Dollars. The new trast of record 
was executed and items 2 and 3 under Schedule B of your 
policy were paid. However, item 1 was not paid and upon 
learning this several months later this fact was called 
to the attention of Mr. Jerome Clarke, the president of 
the Public Service Title Co., your agent here in the District 
of Columbia and he stated that because of a title defect 
in this property he could not pay off this outstanding mort- 
gage until he had cleared the title. This statement was 
reaffirmed on November 12, 1952 in a letter received from 
Henry Johnson the attorney for the Public Service Title 
Co. and Mr. Jerome Clarke. The title defect is also con- 
firmed by the Realty Title Co. here in the District of 
Columbia and there is presently pending litigation here in 
the District of Columbia in order to clear the title to this 
property. 

In the meantime the Public Service Title Co. and Mr. 
Jerome Clarke have been unable to account for the funds 
which were given to them in order to make our new loan 
a first trust of record. A further problem occurred when 
the owners of the mortgage referred to in item 1 of sched- 
ule B foreclosed and thereby wiped out our note of rec- 
ord which at that time was a second trust when it should 
have been a first trust. 


My client has therefore sustained a loss of approxi- 
mately $4400.00 Dollars as a result of the failure of the 
public service title co. to show on its original binder 
that there was a defect in the title to the said property 
and has therefore instructed me to bring suit against your 
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company to recover this amount. I trust that after you 
have had opportunity to discuss this case with your gen- 
eral counsel that you will communicate with me in order 
that I may discuss this case more thoroughly with you. 
If I do not hear from you within ten days I shall assume 
your company does not care to make an amicable settle- 
ment and shall proceed accordingly. 


Very traly yours, 
A. Suater Ciuarke 





Plaintiff's Exhibit No. 16 
May 6, 1953. 


Metropolitan Title Guaranty Co. 
1450 Broadway 
New York 18, N. Y. 


Re: Lot 18—Square 397 
Washington, D. C. 
Gentlemen: 


This is to advise you that I am representing a party 
who has sustained the loss of $3800. Dollars by reason 
of the failure of your agent, the Public Service Title Co. 
and Mr. Jerome Clarke to properly handle a financial trans- 
action on the above premises and to clear the title to the 
same. 


I would like to know if there is any assets or sum which 
you have on deposit from the Public Service Title Co. or 
Mr. Jerome Clarke to indemnify my client for the loss 
that he has sustained. 

In view of the urgency in regards to this case a prompt 
reply would be appreciated. 

Very truly yours, 
A. Suater Ciarke 
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STATEMENT OF QUESTIONS PRESENTED 


1. Does an insurance company become Hable for failure 
to list an existing defect of title of record in an Interim 
Binder? 


2. Does an insurance company become liable under an 
Interim Binder for Guaranty Policy when the Binder 
contains ambiguous conditions which are performed ac- 
cording to usage in such transactions in the District of 
Columbia? 

3. Was the Insurer’s failure to set forth in an Interim 
Binder a defect in record fitle the proximate cause of the 
loss to the Insured? 


4. Was the Public Service Title Company, Inc. the agent 
of Appellant and authorized to accept premium payments? 


5. Did the record contain evidence upon which the Trial 
Court found that a title defect in the property existed as 
of August 17, 1951? 
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IN THE 


United States Court of Appeals 


For THe Disraeicr or CoLumBra Crecuir 





No. 13,480 


METROPOLITAN TITLE GUARANTEE CO., Appellant, 
Vv. 
WILLIAM GILDENHORN, Appellee. 





Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 





COUNTER-STATEMENT OF CASE 


Inasmuch as Appellant’s statement of the case does not 
accurately depict the true situation presented to the trial 
judge, it is deemed necessary to make a counter-statement 
of the case. 


In August of 1951 the Appellee Wilham Gildenhorn, 
through his agent, A. Slater Clarke, attorney at law, was 
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contacted by an officer of the Public Service Title Company, 
Ine. (J.A. 25) concerning the purchase by Appellee of a 
note and a first deed of trust on premises 1536 Eighth 
Street, Northwest, Washington, D. C. The Public Service 
Title Company, Inc. was the agent of Appellant, Metro- 
politan Title Guarantee Co. (J.A. 40, 46, 57, 96, 98, Exhibit 
A). Appellant forwarded to Insured an Interim Binder 
Insurance Policy (Exhibit A) dated August 17, 1951, 
executed by Mac C. Seltzer, an officer of the Appellant 
Insurance Company, with the endorsement ‘‘title examined 
and binder approved for execution by C. M. Ricks, Review- 
ing Department’’. 

The Interim Binder policy certified that there were no 
title defects to the real estate as of August 17, 1951 at 
4:00 P. M; that the title to the land was good in fee 
simple in James Edward Yates and his wife, Margaret T. 
Yates, tenants by the entirety, subject only to the defects, 
liens and encumbrances as evidenced by the records of the 
District of Columbia and shown on Schedule B of Exhibit 
A (J.A. 6). 


‘Whereupon, Appellee agreed to invest Four Thousand 
($4,000.00) Dollars in a first deed of trust note in the face 
amount of Four Thousand Five Hundred ($4,500.00) 
Dollars provided the remaining balance due on the encum- 
brances listed in Schedule B were paid or refinanced (J.A. 
31, 32, 33). Appellee was willing to advance any additional 
funds to Appellant, if necessary, to pay off the existing 
lens and any other expenses connected with the obtaining 
of this note and trust deed from the owner of the prop- 
erty (J.A. 7, 95). 


On September 26, 1951 the Insured after receiving and 
relying on the title binder issued a check in the amount of 
Four Thousand ($4,000.00) Dollars to the Public Service 
Title Company, Inc. to purchase the first deed of trust. 
Thereafter, the Insured received a real estate note dated 
October 18, 1956 (Exhibit No. 5, J.A. 101), a check for 
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interest due Appellee from September 26, 1951 to October 
18, 1951 and a Recorder of Deed’s receipt showing the 
recordation number and date of deed of trust (Exhibit No. 
6, J.A. 27, 28, 102). 


The premium for the policy due was paid to agent for the 
Appellant Insurance Company at the time of settlement, 
being deducted from the money advanced to Appellant’s 
agent according to custom and usage in the District of 
Columbia (J.A. 45, 53, 74, 75, 76). 


On January 15, 1953 Insured was notified by an officer 
of the Security Bank of Washington (Exhibit No. 7, 
J.A. 105) with whom the note had been placed for col- 
lection, that in addition to Insured’s deed of trust, there 
was another deed of trust on the property in arrears. 
On January 23, 1952 Appellee verified that Items Two and 
Three listed in Schedule B of the Interim Binder had been 
paid but Item One had not been paid (J.A. 37). Insured 
contacted the Insurance Company and was advised that 


there was a defect in the title of record prior to August 
17, 1951 and not shown in the Interim Binder, and for that 
reason only the Appellant had not paid Item One and 
Appellant’s agent requested sixty (60) to ninety (90) days 
to remedy the defect (J.A. 37). 


On numerous occasions thereafter the Insured by letter 
and telephone directly requested the Insurance Company 
to issue a final insurance policy and to pay the outstanding 
encumbrance, Item One (J.A. 38, 43 and 106 to 111, Exhibits 
9, 10, 11(b), 11(c), 13, 15, 16). On November 12, 1952 
the Insurance Company’s attorney (Exhibit No. 10) ac 
knowledged there was a defect in title of record and advised 
Appellee that Appellant refused to issue a certificate of 
title. Then Appellee tendered back to Appellant the deed 
of trust Appellee had purchased (J.A. 63). 


In April of 1953 the holders of the first deed of trust 
set forth as Item One, Schedule B, foreclosed upon the 








4 


said property and the Insured received nothing out of the 
foreclosure proceeds. 


Insured in another civil action attempted to have the 
foreclosure sale set aside and the Court refused to grant 
bas request for relief (J.A. 62). The purchaser at the 
foreclosure sale in order to remedy a defect in the title 
to the property, which defect existed prior to August 17, 
1951, was required to institute a suit in the District Court 
(J.A. 74). 


The trial court found that a defect did exist in the 
record fitle to said property on August 17, 1951, and the 
Appellant failed to set forth the defect in the Interim 
Binder (J.A. 8, 64, Exhibit No. 10). The trial court found 
that the Appellee, relying on the Interim Binder policy, 
advanced his funds and that the proximate cause of his 
loss was the failure of the Appellant to list the defect of 
title on the Interim Binder policy (J.A. 98). 


SUMMARY OF ARGUMENT 
I 


An Interim Binder issued by an Insurance Company 
certifying the record title to real estate is a binding con- 
tract, and cannot be cancelled or revoked once the insured 
has acted in complete reliance upon the Binder. Further- 
more, the Interim Binder declares that the insured is 
protected against ‘‘defects, liens, encumbrances as may 
be evidenced by the records of the District of Columbia’’. 
The Interim Binder is not an offer to insure, but is an 
insurance contract. 

It 


The Appellant seeks to avoid the consequences of its 
negligence by now contending non-payment of premium 
and non-presentment of policy. These are affirmative 
defenses. They were not raised at trial; there was a waiver 
of these defenses. Furthermore, the Appellant by its 
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course of conduct for more than one year after notice of 
the Appellee’s claim is estopped to declare a forfeiture of 
the policy. 

The provisions of the Interim Binder are ambiguous and 
should be construed in favor of the Insured and according 
to usage in the District of Columbia, Le. deducting the 
payments for title insurance premiums at the time of 
settlement. This practice was known to Appellant, it is the 
usage among all title companies in the District of Columbia, 
well-known and established. In this transaction the cost 
of the premium was deducted at the time of settlement, 
more than one year before the Insured had any notice the 
Appellant would not issue a final guaranty policy. 


Tit 


The Interim Binder Policy lsted no defect in record 
title to the property. Relying upon the Interim Binder 
Policy the Appellee advanced funds to be used to pay 
the encumbrances of record and costs incidental thereto, 
including any premium due for title insurance. After a 
promissory real estate note had been issued to the Appel- 
lee, Appellant advised the Appellee that there was a title 
defect of record, and that because of this title defect of 
record it was unwilling to pay off a prior existing encum- 
brance of record and to issue its final insurance policy. 
As a result of the Appellant’s aforesaid negligence the 
property was foreclosed upon by the holders of the prior 
encumbrance, remaining unpaid. The Appellant’s negli- 
gence in failing to list the defect in record title was the 
proximate, essential and predominant cause of the In- 
sured’s loss. 

IV 

The trial court found that the Public Service Title 
Company, Inc. was the agent only of Appellant Insurance 
Company. The insurance policy states that it was issued 
‘‘through the offices of the Public Service Title Company, 
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Ine.”? This same company had represented the Appellant 
foreign corporation for many years in the District of 
Columbia and the evidence further showed that insurance 
policies were delivered to the Public Service Title Com- 
pany, Inc. in blank already executed. The Appellee con- 
tends that there were no adverse interests in respect to 
him and the Appellant and that the Public Service Title 
Company, Inc. could serve and did serve the Appellant 
faithfully 


Vv 


_ Sinee the Appellant by its attorney and course of con- 
duct had always contended and cansed the Appellee to 
believe that there was a defect of title it was not necessary 
for the Appellee to prove that a title defect did exist as 
of August 17, 1951. Notwithstanding the foregoing, there 
was sufficient evidence placed before the court to substanti- 
ate the trial court’s finding that the title defect did exist. 
In addition to testimony which revealed the chain of title 
to this property to be defective the Appellee introduced 
a statement of the Appellant’s that the title was defective 
as well as recognition of a title defect by the trial court 
in another pending case. The Appellant did not at any 
time introduce any evidence challenging the record title 
of this property and the questions raised by the Appellant 
in this appeal concerning the title defect are not applicable. 


ARGUMENT 


3. Does an Insurance Company Become Liable for Failure 
to List an Existing Defect of Title of Record in an Interim 
Binder? 


The Appellant’s legal position is based upon the premise 
that an Interim Binder of Insurance is merely an offer to 
insure and is not a binding contract placing any obliga- 
tions or duties upon the issuing insurance company. This 
contention is clearly erroneous. 





- 
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Obviously, an application for insurance is an offer, but 
as the Court said in Fort Valley Coca Cola Bot. Co. v. 
Lumberman’s Mut. Cas. Co., Court Appeals Ga. (1943) 24 
S.E. 2nd 846, 850; 69 Ga. App. 120, ‘‘very different is a 
binder which is not a mere offer, but itself a contract—tem- 
porary, sketchy and informal but a contract notwith- 
standing.’’ 


El Dia Ins. Co. v. Simelair, 2 Cr. (1915), 288 F. 833, 
Cert. denied (1916) ; 241 U.S. 661; 36 S. Ct. 449; 60 L. Ed. 
1226. Hayes v. Charter Oak Fire Ins. Co., et al., S. Ct. of 
Okl (1944) 145 P. 2d 941, 942; 193 Okl. 617. National 
Infe and Accident Ins. Co. v. Moore, Ct. App. Ga. (1951) 
63 S.E. 2nd 447; 83 Ga. App. 289. 


Upon the issuance of the Interim Binder by Appellant 
there was a binding contract between the parties. Their 
minds met on all essential elements of the Agreement. 
The Appellee advanced a large sum of money in complete 
and absolute reliance upon the statements contained in 
the Interim Binder policy. The Binder states, in part, that 
the Appellant certifies that there were no defects of record, 
other than certain listed encumbrances; there was an un- 
listed defect of record which caused the Appellee to lose 
his entire investment. The Appellant is liable for its 
negligence and the non-performance of its legal obligation. 


The Appellant in the provisions of the Interim Binder 
(J.A. 5) declared it to be an insurance policy, and that it 
provided protection to Appellee. Paragraph two, Special 
Note, (J.A. 5) states: 


“Full coverage title insurance policy should be re- 
quested if protection ts desired agaim against defects, 
unknown to the Insured and sot disclosed by the 
records, such as forgery, fraud, insanity, infancy, 
concealed marriages, unrecorded rights of parties in 
possession, and all other matters not appearing of 
record which might defeat or adversely affect title 
to the land described herein.’’ (emphasis added 
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The aforesaid clause informs the insured that he has 
protection agaimst defects of record, but if he desires 
protection agaim against unrecorded defects, he should 
purchase full coverage title insurance. 


The Appellant citing cases which deal with insurance 
applications or insurance riders which made specific refer- 
ence to an undelivered master policy, contends that the 
Appellee’s rights are to be determined and based upon a 
final policy usually issued by the Appellant. However, 
at trial Appellant made no effort to introduce in evidence 
a final policy which modified the express terms and condi- 
tions of the Binder. The proper method of introducing 
such a policy would be to have it identified by officers of 
the Appellant who were available at trial. Instead, he 
tendered an unidentified, unexecuted, incomplete, type- 
written paper which was clearly inadmissible under the 
rules of evidence (J.A. 85, 89, 92). 


2. Does an Insurance Company Become Liable Under an In- 


terim Binder for Guaranty Policy When the Binder Con- 
tains Ambiguous Conditions Which Are Performed Ac- 
cording to Usage in Such Transactions in the District of 
Columbia? 


The Insurance Company now contends that insured did 
not comply with the terms of the Binder. These affirmative 
defenses of non-payment and non-presentment were not 
raised at pre-trial (J.A. 13), nor did the Appellant at trial 
offer any evidence in respect thereto, even though an offi- 
cial of the Metropolitan Title Guarantee Company, Appel- 
lant, Mac C. Seltzer, was present at the trial table. Its 
failure to do so was a waiver of these defenses. TJendler 
v. Jaffe, 92 U.S. App. D.C. 2; 203 F. 2d 14; cert. denied; 
74 S. Ct, 29; 98 L. Ed. 344; 346 US. 817. 


The imsured by correspondence and personal conferences 
with the Insurance Company demanded that it issue a 
final insurance policy and pay the outstanding encum- 
brances (J.A. 38, 43, Exhibits 8, 9, 10, 11(b), 11(c), 13, 
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15, 16). The Appellant throughout this period did not at 
any time contend there was a non-payment of premium or 
non-presentment of the Binder, instead the Insurance 
Company stated the final policy was not issued because of 
the defect in record title to which it had previously cer- 
tified was of good record title. Furthermore, the Insurance 
Company’s agent requested sixty (60) days to remedy the 
defect (J.A. 37). By its actions the Appellant waived its 
right, if any there was, to declare a forfeiture in respect 
to its obligations under the Interim Binder. By reason 
of the Appellant’s course of conduct for more than one 
year after notice of the Appellee’s claim, Metropolitan 
Title Guarantee Co. is estopped to deny the payment of 
premium, and the presentment of the Binder. Newman 
v. Baker, 10 App. D.C. 187. 


The Supreme Court in Ruth Eliza Thompson v. Knicker- 
bocker Life Insurance Company, 104 U.S. 252; 26 L. Ed. 
765, 768, affirming Fed. Cas. No. 13964, speaking through 
Mr. Justice Bradley said: 

‘“We do not accept the position that the pega of 
the annual premium is a condition precedent to the 
continuance of the policy, that is untrue. It is a con- 
dition subsequent only, the non-performance of which 
may incur a forfeiture of the b eaag't , OF may not, 
according to the circumstances. It is always open for 
the insured to show a waiver of the condition, or a 
course of conduct on the part of the insurer which 

ve him just and reasonable ground to infer that a 

orfeiture would not be exacted. But it must be a 
just and reasonable ground; one on which the assured 
has @ right to rely.’’ 


The trial court found that (J.A. 8) according to custom 
and usage in the District of Columbia the premium for the 
title insurance was deducted at the time of settlement 
from money advanced by the Appellee. This finding is 
clearly supported in the record (J.A. 45, 53, 65, 74, 75, 76). 


The Interim Binder in respect to the manner, the time 
and the place for the payment of a premium is uncertain, 
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obscure and ambiguous. A review of the provisions of 
the Interim Binder raises a reasonable doubt as to whether 
the insured was required to pay any premium for the 
Binder, prior to the issuance of the guaranty policy. Para- 
graph three (J.A. 4) states: 


‘‘that upon the surrender of this Interim Binder 
within sixty fy (60) days from the date hereof, and the 
payment of the premium a Guaranty Title Insurance 
Policy will be issued.’ 


Paragraph six states ‘‘This Interim Binder is preliminary 
to the issuance of the said Guaranty Policy and shall be- 
come null and void unless such Policy be issued, and the 
premium therefore, paid within sixty (60) days from the 
date hereof, and im any event upon the tssuance of such 
Policy. (emphasis added) 


Do these provisions mean that a premium shall be paid 
within sixty (60) days from the issuance of the Interim 
- Binder or upon the issuance of the final policy? 


The conflicting clauses of this Binder should be con- 
etrued in favor of the insured so as to prevent a forfeiture, 
as previously stated the binder is obscure and uncertain, 
therefore subject in its interpretation to usage in the 
District of Columbia in such transactions. 


|The Appellant was well aware of this usage in the 
District of Columbia, Le. deducting title insurance premium 
payments from money advanced at the time of settlement. 
If the Appellant was not aware of this established practice, 
he should have been since all title companies follow such 
@ procedure. Hosteller v. Park, 137 U.S. 30; 34 L. Ed. 468; 
11 8. Ct.1. Van Ness v. Packard, 27 U.S. 137; 2 Pet. 137; 
7 L. Ed. 374. District Title Ins. Co., et al. v. United States 
(1941), 83 U.S. App. D.C. 335; 169 F'. 2d 308. 


In 25 C.J.S., Customs & Usages, Section 19(g), page 
103, the following appears: 
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‘“Insurance contracts and policies are assumed to 
have been made in reference to trade usages and 
customs of the place where the business is transacted 
and, in the absence of express terms of the contract 
or policy repelling the inference, they form part of 
the contract.’’ 


In 29 Am. Jur., Insurance, Sec. 1456, page 1092, states: 


‘‘In general, contracts of insurance are to be inter- 
preted im the hght of the usages and customs affecting 
such agreements, where the terms used are of doubt- 
ful meaning, otherwise; and, evidence of a general 
eustom or usage which does not conflict with the ex- 
press terms of the policy is admissible as an aid to 
the construction of the contract. It is not necessary 
that such a custom or usage when relied on shall have 
been communicated or known to the insurers, since 
every underwriter is presumed to be acquainted with 
the practice of the trade he insures.”’ 


During the trial the imsured’s witness testified that the 
payment for the insurance policy had been deducted at 
settlement (J.A. 45, 53); furthermore, Mr. Nathan Harab, 
a title company officer who searches approximately two 
thousand titles each year in the District of Columbia, testi- 
fied that the charges for title insurance are deducted at 
all title companies at the time of settlement. (J.A. 74, 
75, 76). 


In United States Shipping Board Emergency Fleet Cor- 
poration v. Levensaler, et al., C.A.D.C. (1923), 290 F. 297, 
300; 53 U.S. App. D.C. 322, affirmed; 1 F. 2d 1021; 55 
U.S. App. D.C. 398, cert. denied; 45 S. Ct. 195; 266 U.S. 
630; 69 L. Ed. 477, the court said: . 


‘<A lawful custom is ee of the common law, while 

a lawful usage, ‘proved and shown to affect both 
arties may be described as the law of their case’. 

Vicholl v. Pittsveim Coal Co. (C.C.A.) 269 Fed. 968, 

971, citing Williston on Contracts, Sec. 648. But what 

the plaintiffs are insisting upon here is a trade u 

or custom, and it is governed by the law applicable 


SN 
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to that subject. We therefore come to consider what 
elements are necessary to a valid usage of trade...” 

‘‘Before a custom or usage can acquire the force 
of law, it must appear that it is general and uniform 
in the business to be affected by it, and that it has been 
peaceably acquiesced in without dispute for a long 
period of time (citing cases). A custom must be gen- 
eral among the dealers (citing cases) ... It must be 
definite, uniform and well known, and should be estab- 
lished by clear and satisfactory evidence.’’ 


For other cases with similar holdings see: Standard 
Oil Co. of New Jersey v. Umited States (1950), 340 U.S. 
54; 95 L. Ed. 68; 71 S. Ct. 135, 187. Renner v. Bank of 
Columbia, 22 U.S. 581; 9 Wheat 581; 6 L. Ed. 166; Van 
Ness v. Packard, 27 U.S. 137; 2 Pet. 187; 7 L. Ed. 374. 
Goldberg v. Stouck, D. C. Mun. App.; 76 A. 2d 785; 79 
W.C.R. 14; Lucas v. Auto City Parking Co., D. C. Mun. 
App.; 62 A. 2d 557; 77 W.C.R. 81. 


3. Was the Insurer’s Failure to Set Forth in an Interim Binder 
a Defect in Record Title the Proximate Cause of the Loss 
to the Insured? 

The evidence clearly supported the trial judge’s finding 
that the proximate causes of the Appellee’s loss were 
the failure of the Insurance Company to set forth the 
title defect in Schedule B of the Interim Binder Policy 
and the failure of the Insured’s agent, Public Service Title 
Company, Inc. to discharge outstanding liens on the prop- 
erty. The Insured advanced money for the purchase of 
the trust only after he had received the Interim Binder 
(Exhibit) (J.A. 100).. In the first instance, Appellee would 
not have purchased the deed of trust if he had known there 
‘was a permanent defect in the record title, as distinguished 
from the three (3) encumbrances listed in Schedule B. 
There is a great difference in the relative values of prop- 
erty encumbered but subject to being refinanced and prop- 
erty with a defect in the line of record title. The Appellee, 
approximately six months after the purchase of the deed 
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of trust discovered the defect in title and the failure of 
the Appellant’s agent to pay in full Item One. At that 
time the insured in order to protect his original investment 
of Four Thonsand ($4,000.00) Dollars would have had to 
invest additional funds in the approximate amount of 
Twenty-five Hundred ($2,500.00) Dollars to liquidate Item 
One. Even more important, the title to the land would 
still have remained defective and unmarketable (J.A. 95). 
In any event, the Appellant’s agent volunteered to remedy 
the defect, and failed to do so (J.A. 37). 


The failure of the insurance company to list the defect 
was most nearly and essentially connected with the loss. 
It attributed to the loss. The Appellant’s insurance com- 
pany admits that it would have paid Item One, but for the 
defect im title (Exhibit 10); for as late as November 12, 
1952 the Appellant’s attorney wrote to Appellee in part 
as follows: 


‘‘Some time ago I agreed to submit to you a method 

of bringing the matter of your client’s first trust into 
some sort of position which would stop some of the 
uneasiness which has obtruded into the title situation 
with reference to 1536-1534 Eighth Street, N. W. . 
The subsequent conveyance by the Continental Life 
Insurance Company does put a t dod upon the record 
of this property that caused another Title company 
im this District to refuse to issue a commercial title 
to the property to the successors in interest of the 
purchasers at the U. S. Marshall’s sale.’’ 


“Our insuring comp will not permit us, I am 
informed, to issue a ce of title with this state 
of affairs. On dee oties fea, aed sone cient 
will accept a title subject to the exception hereinabove 
set out, we will pay off the remainder of the first 
trust and issue a certificate to you as a first trust 
lienor, with the exception noted.’’ 


Yours truly, 
/s/ Hensy Lrxcotn Jounson, JE. 
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There would have been no foreclosure sale but for Ap- 
pellant’s failure to pay the encumbrance listed as Item 
One. The Appellant’s negligence in failing to Hst the 
defect in record title was the proximate, essential and pre- 
dominate cause of the insured’s loss. 


In a recent opinion dealing with the question of proxi- 
mate cause relative to losses under insurance policies, the 
Supreme Court in Standard Oi Co. of New Jersey v. Umted 
States (1950) 340 U.S. 54; 95 L. Ed. 68; 71 S. Ct. 135 
said as follows: 


‘‘Proximate cause in the imsurance field has been 
variously defined. It has been said that proximate 
cause referred to the ‘cause nearest the Loss’. Again, 
courts have properly stated that proximate cause does 
not necessarily refer to the cause nearest im point of 
time to the loss but the true meaning of that maxim is, 
that tt refers to that cause which 1s most nearly and 
essentially connected oaici) the loss as its a see 


cause.’? (emphasis added 


In Aetna Insurance Co. v. William C. Boon, 95 U.S. 117; 
24 L. Ed. 395, Justice Strong said: 


‘‘The court below regarded the action of the United 
States military authorities as a sufficient cause inter- 
vening between the rebel attack and the destruction 
of the plaintiff’s property, and therefore held it to be 
the responsible proximate cause. With this we cannot 
concur. 

The proximate cause, as we have seen, is the aawtianl 
eause, not the one which is incidental to that cause, 
its mere instrument, though the latter may be nearest 
in place and time to the loss . 


‘In Denham v. LaSalle-Madison Hotel Co. (1941) C.C.A. 7 
Til.; 168 F. 2d 576, cert. den. 69 S. Ct. 167; 335 U.S. 871; 
93 L. Ed. 415, a hotel fire had caused the guests to fiee. The 
fire was extinguished and the guests returned some seven- 
teen hours later. During the intervening period the guests’ 
belongings and valuables were stolen from the burned 
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hotel. The questions before the court in respect to certain 
insurance coverage was whether the fire or the theft was 
the proximate cause of the loss. The court held the fire 
caused the loss and said: 


“In our opinion, a more pertinent rule announced 
by Philhps on Insurance (5th Edition) (Sec. 1132) is 
as follows: ‘In the case of the concurrence of different 
causes, to one of which it is necessary to attribute the 
loss, it is to be attributed to the efficient predominant 
peril, whether it is or is not in activity at the con- 
summation of the disaster.’ ”’ 


4. Was the Public Service Title Company, Inc. the Agent of 
Appellant and Authorized to Accept Premium Payments? 


The trial court found that Public Service Title Company, 
Inc. was the agent of Appellant Metropolitan Title Guar- 
antee Co. (J.A. 8), and that the said companies were 
principal and agent. This finding is supported by the 
record and no evidence was offered by the Appellant to 


the contrary. 


Appellant is a foreign corporation and therefore must 
deal through a local agent. The Binder on its face states 
it was issued ‘‘through the offices of the Public Service 
Title Company, Inc.”. This same company had repre- 
sented Appellant for years in the District of Columbia and 
had issued numerous policies in the name of the Metro- 
politan Title Guarantee Co. (J.A. 446). In fact, the 
Appellant had such complete confidence in the Public 
Service Title Company, Inc. that Appellant delivered in- 
terim binders in blank, already executed, to the Public 
Service Title Company, Inc. (J.A. 46). 


However, the Appellant contends that irrespective of the 
principal and agency relationship between Appellant and 
Public Service Title Company, Inc. it was the agent for 
both parties and ‘‘the failure to pay the premium came 
about through the misplaced confidence of Appellee in the 
title company.”’ 
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| This is a misstatement of fact. The premium was paid. 
There is no evidence in this case that the money delivered 
to the title company by Appellee ‘‘was stolen before it was 
applied according to the direction of the appellee’’. The 
evidence is quite to the contrary, on November 12, 1952 
approximately fourteen months after the Appellee pur- 
chased the Interim Binder and deposited Four Thousand 
($4,000.00) Dollars, Appellant’s attorney offered (Exhibit 
10) to apply the money deposited according to the original 
directions of the Appellee, provided the Appellee would 
agree to certain conditions. Thereafter, some money due 
Appellant was stolen. Under these unusual circumstances 
and even assuming that the Public Service Title Company, 
Inc. was the agent of both parties and the money stolen 
was that of Appellee’s, it was the negligence and misplaced 
confidence of the Appellant that was the primary cause 
of the loss. It created the opportunity and furnished the 
time in which the thieves could operate. 


The salutory rule of law is, that a person can be the 
agent of two parties provided that in point of interest 
the principals were not adverse. An agent can satisfac- 
torily serve two principals. In this transaction there was 
no adverse interests, the Public Service Title Company, 
Inc, throughout the matter was furthering the interest 
of its principal, Metropolitan Title Guarantee Company, 
Appellant herein. The agent did not act unfairly toward 
it; therefore, the principal should be charged with the 
agent’s acts. Bowen, et al. v. Mount Vernon Sav. Bank, 
et al. (1939), 70 App. D.C. 273; 105 F. 2d 796. Crane v. 
Postal Telegraph Cable Co., 48 App. D.C. 56. Schuessler 
v. Shelnutt, 233 Ala. 188; 171 So. 259. 


5. Did the Record Contain Evidence Upon Which the Trial 
Court Found That a Title Defect in the Property Existed 

as of August 17, 1951? 
The evidence submitted to the trial court on the question 
of whether the title to the property was defective as of 
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August 17, 1951 amply supports the trial court’s finding 
that such a title defect did exist (J.A. 7, 8). 


In this regard the Appellee established the fact that a 
title defect did exist by having a witness, whom the Appel- 
lant admitted was an expert, relate to the Court what the 
land and court records of the District of Columbia revealed 
in respect to the title of the said property (J.A. 65, 66, 72). 
Briefty, the records revealed: 


(a) That the property was at one time owned by Andrew 
Small, who by will dated Angust 27, 1866 which was ad- 
mitted to probate in this Court on April 13, 1867, reeited 
that he had nime nephews and nieces as his heirs at law 
besides John Small. 


(b) That in 1881 John Small by deed conveyed the said 
property to one Johnson and recited in the said deed that 
he was the only heir at law of Andrew Small, deceased 
former owner of the captioned property. 


(c) That the executor of the Estate of Andrew Small 
on May 17, 1867 did convey the said property to one Black- 
mar who in turn conveyed this property to one Albert 
C. Janin, and the records are void as to any conveyance, 
will or administration in respect to the interest of Albert 
C. Jamin. 


The Appellant never objected to the facts upon which 
the expert witness based his opinion nor has he at any 
time disputed that the records revealed these facts. There- 
after, the Appellee asked the question of his expert witness 
@s to whether in his opinion a title defect existed on the 
aforementioned date. Without any objection to this 
question from the Appellant, the expert proceeded to an- 
swer the question in the affirmative (J.A. 66). Further- 
more, the Appellee did place in evidence before the court 
the letter which had been received from the Appellant’s 
attorney dated November 12, 1952 wherein he stated 
there was ‘‘a cloud upon the record of this property’’, and 
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further stated that the Appellant would not issue a cer- 
tificate of title because of this defect (Exhibit No. 10). 


The court took judicial notice that a complaint had been 
filed in this Court known as Laura Frazier v. James Small, 
et al., Civil Action No. 4934-55, which is a complaint to 
clear title to this property in question. Im this case on 
December 30, 1955 the court entered an order of publication 
stating that the object of this suit was to establish record 
title by adverse possession (J.A. 74). 


The Appellant did not introduce any evidence in respect 
to the question of whether a title defect existed, and in 
this appeal brings forth the claim that the opinion evidence 
as expressed by the title expert (of the Appellee’s) was in- 
admissible even though he did not object to the expert ren- 
dering his opinion at the time of the trial. Assuming that 
such opinion evidence is inadmissible, the Appellant was in 
no way prejudiced and such evidence has been held not to 
be reversible error, Mead v. Altgeld (1891), 136 Ill. 298; 
26 N.E. 388, affirming (1889), 33 IL App. 373. 


‘The Appellant seems to contend that the deed of John 
Small, dated 1881 to one Johnson, being over thirty (30) 
years old was therefore an ancient document. The Appel- 
lant contends that being an ancient document the recitals 
contained therein are taken as true. However, the Appel- 
lant loses sight of the fact that this same principle of 
law applied equally to the deed of the executor which was 
executed to one Blackmar on May 17, 1867 as well as to the 
will of the deceased Andrew Small which was executed in 
1866. Therefore, all of these documents were entitled to the 
same dignity and it therefore became quite apparent from 
an inspection of the records that’a titled defect existed. 


The Appellant further attempts to convey the idea that 
since this Court has on other occasions, subsequent to the 
administration of the Andrew Small estate, approved the 
sale of the said property that therefore the court must have 
considered that the title to the said property was not 
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defective. Nothing can be further from the truth since the 
court merely approves the sale of real estate but does not 
many way certify that the title is good of record. Further- 
more, the court never certifies that the title is a good 
marketable title such as the Appellee contracted for in 
this case. This contention of the Appellant was very ably 
answered by the trial judge who said (J.A. 71) ‘‘when you 
sell property, either in a foreclosure or in the handling of 
an estate of a decedent, you only sell that which the person 
seeking relief had’’. In addition to this the court took 
judicial notice of the case of Laura Frazier v. James Small, 
supra, wherein during the year 1955 the court recognized 
that the property had a title defect and therefore entered 
an order of publication against the defendants in order to 
clear title to the property in question. 


Therefore, considering all of the evidence which the 
trial court had before it, there was ample evidence to 
justify the trial court’s finding that a title defect existed. 
And, it is difficult to see why the Appellant would attempt 
to challenge such a finding, particularly in view of the 
admissions made by its own attorney in his letter of No- 
vember 12, 1952 to the effect that a defect did exist. 
(Exhibit No. 10). 


Irrespective of whether a defect in title did or did not 
exist at the time, the fact remains that the Appellant 
through its attorney and by its course of conduct has 
caused this Appellee to believe that there was a defect of 
title, which representation and failure to pay the encum- 
brance led to the Appellee’s loss. 
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CONCLUSION 
Wueserore, your Appellee requests that = judgment 
of the court below be affirmed. 


Respectfully submitted, 


J. Strouse CamPsrL. 
210 Shoreham Building 
Washington 5, D. C. 
Attorney for Appellee 
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STATEMENT OF GROUNDS 


1. That an undisclosed cloud on the title to the real 
estate precipitated the appellee’s loss and was most nearly 
and essentially connected with the loss as its efficient cause. 


2. The court misconstrued the doctrine of proximate 
cause in the insurance field as defined in Standard Oil Co. 
of New Jersey vs. Umited States (1950), 340 U. S. 54; 95 
L. Ed. 68; 71 S. Ct. 135. 
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| Comes now the appellee herein and respectfully moves 
this Honorable Court to reconsider its opinion decided on 
October 31, 1957 or, in the alternative, to order a Hearing 
In Banc. 


| The question involved herein as to the force and effect of 
interim title insurance binders is of great importance to 
members of this community who sell and transfer real 
estate and to members of the bar who have the responsi- 
bility of representing clients in real estate transactions. 


Perhaps, as the court is aware, land title searches are 
made and land title certificates are issued solely by title 
insurance companies, and lawyers representing land 
purchasers do and must rely upon the guarantees con- 
tained in title insurance contracts. 


This opinion holds that interim binder policies do 
not insure against inactive title infirmities, which ob- 
viously effect the marketability and transfer of real 


estate. Apparently, this decision holds the purchaser is 
insured only in the amount it would cost him to correct 
the defect ; he receives no protection in respect to the effect 
of the defect of title upon the marketability of his title 
or his investment. 


The majority of the court assumed Public Services 
was the agent of appellant and stated on Page Seven (7) 
of the opinion that ‘‘the only operative and efficient cause 
of the loss was its (the appellant’s) failure to carry out 
its original contract’’; that is the failure to pay off the out- 
standing old trust. The majority of the court con- 
eluded that since no claimant has come forward with 
a claim superior to the appellee arising from the de- 
fect in title, that there was no basis to support the 
trial court’s finding and conclusion of a proximatic 
causal connection between the loss and the title defect. 


What was the contract between Gildenhorn and ap- 
pellant? Was not appellant’s obligation first ‘‘to per- 
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form a title search on the property, to secure title in- 
surance and to furnish to Gildenhorn a certificate of 
title showing that the new trust had been recorded 
as the senior security?’’ Furthermore, as stated in 
the opinion, the contract was that the existing first, 
second, and third trusts were to be liquidated by appel- 
lant and to be replaced by a new first trust and note in 
Gildenhorn’s favor. 


Why did not the appellant carry out its contract? The 
appellant’s lawyer on November 12, 1952, by a written 
notice (Exhibit 10) gave the answer: 


‘<Some time ago I agreed to submit to you a method 
of bringing the matter of your client’s first trust into 
some sort of position which would stop some of 
the uneasiness which has obtruded into the title situ- 
ation with Jone to 1536-1534 Eighth Street, 
N. W. . The subsequent conveyance by the Conti- 
nental Life Insuran no Company does put a a eloaal upon 
the record of this property that caused another title 
company in this District to refuse to issue a com- 
mercial title to the property to the successors in 
interest of the purchasers at the U. S. Marshal’s sale.’’ 


‘“‘Our insuring company will not permit us, I 
am informed, to issue a certificate of title with 
this state of affairs. On the other hand, and if your 
client will accept a title subject to the exception here- 
inabove set out, we will pa bi iae the remainder of the 
first trust, and issue a ce te to you as a first trust 
lienor, with the exception noted. 


Yours truly, 
/S/ Henzy Lixcoty Jounson, Jr.”’ 


The appellant breached its contract (see Page Seven 
(7) of the U. S. Court of Appeals opinion), and ap- 
pellant admits the cause of this breach was an alleged 
defect in the title to the property in question. The 
appellee’s loss resulted from these actions by the ap- 
pellant. It is an inescapable conclusion that the defect 
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was the efficient cause of the breach of contract and the 
appellee’s loss. 


All parties agree, as well as all members of the court, 
that the applicable law is set forth in Standard Oil Co. 
of New Jersey vs. United States (1950), 340 U. S. 54; 95 
L. Ed. 68; 71 S. Ct. 135, which says: 


‘‘Proximate cause in the insurance field has been 
variously defined. It has been said that proxi- 
mate cause referred to the ‘cause nearest the loss’. 
Again, courts have properly stated that proximate 
cause does not necessarily refer to the cause near- 
est in point of time to the loss but the true 
meaning of that maxim is, that it refers to that cause 
which is most nearly and essentially connected with 
the loss as its efficient cause.’’ 


Respectfully submitted, 


J. Srzouss CamMPsBELL 
210 Shoreham Building 


Washington 5, D. C. 
Attorney for Appellee 
Certificate of Service 


I hereby certify that this petition for rehearing or 
Hearing In Banc is presented in good faith and not for 
the purpose of delay. 


J. Sraousz CamMPBELL 











